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Good evening!
The public guardian is frequently appointed as the legal guardian for people who have a disability and who have become involved in the criminal justice system. 
The role of the public guardian is to act as a substitute decision maker and as an advocate for those people under his guardianship. When a person is in gaol there are not many decisions that a guardian can make for the person under guardianship so the main focus is on advocacy.
As the guardian for more than seventeen hundred people, the public guardian is well placed to observe and comment upon deficiencies in the system of support available to people with disabilities.
At a similar forum last year, in response to a question i described the circumstances of a young aboriginal man with severe autism and a moderate to severe intellectual disability. I will refer to him as william. He had been arrested and charged with a serious offence, was found unfit to be tried and was at long bay gaol awaiting his trial or special hearing.
He was residing partly between the special unit for people with an intellectual disability and the psychiatric hospital.
When visited by a senior guardian from the opg, william was found lying naked on the floor of a safety cell in the psychiatric hospital. He was unable or unwilling to speak. This was a cell with a perspex front wall designed to allow staff the opportunity to observe him at all times to ensure his safety. 
The cell contained a bed attached to the wall of the cell and a plastic chair. Nothing else. He had removed his own clothing and lay on the floor which had become characteristic of his response to his environment and circumstances. 
I wanted to illustrate the point that there are clearly some members of our community whose disabilities make it difficult and sometimes impossible for the corrective services staff to manage their behaviours and to meet their complex needs within the prison environment.
My point was that william’s disabilities were so severe that he should not have been in prison but in a specialist facility with specialist staff capable of employing strategies to deal with his challenging behaviours, to assess his needs, to put programs in place that would meet his needs and modify his behaviours.
I am not being critical of the corrective services staff. On the contrary, they were attempting to manage his difficult behaviours in an environment not well equiped for that purpose. The department of corrective services had for sometime prior to the public guardian’s appointment been vigorously advocacting with the department of ageing disability and home care for an alternative accommodation and support program for william. While they had been successful in bringing william’s case to the attention of senior staff in dadhc no plans had been developed to get him out of gaol.
I raise william’s case again tonight to explain what has happened for him since that time and to illustrate what can happen when everyone works together, when things go well but also to highlight some of the unexpected thingss that can crop up along the way.  And in line with the theme of tonight’s forum i want to emphasise the importance of making the best of things.
Shortly after my remarks about how the system had failed this young man i was approached by a senior officer of the department of ageing, disability and home care (dadhc) and we had a discussion about the situation. 
Within a week  i was again contacted by the department to advise that a strategy had been developed that would see william released from gaol and transferred to a specialist accommodation service for people with an intellectual disability. 
A specialist forensic caseworker was appointed to plan and co-ordinate what needed to be done. 
Extensive preparations began and a target date for williams release on bail was set.
The first task was to make an application for bail on william’s behalf and this was undertaken by the aboriginal legal service. The matter was listed for campbelltown district court and william appeared  via video link from long bay. 
It was at this point that we encountered an unanticipated glitch. 
In this case the judge had documentation concerning the nature and degree of william’s disabilities and was aware that william had been determined to be unfit to be tried and that he was on remand awaiting a special hearing. 
The judge had two concerns. The first was about how william decided to apply for bail. Notwithstanding the signing of the relevant forms, how did william decide to apply for bail and instruct his lawyer accordingly.
Secondly, the judge was concerned about how william would be able to provide undertakings in respect of his bail and to enter into an agreement with respect to conditions relating to his bail.
The judge’s solution to this dilemma was to suggest that the guardian should be present to provide direction and to sign bail documents.
After some discussion the judge adjourned the matter as she was not satisfied that william had the capacity to understand and comply with bail conditions and sign the bail documents. She would consider the matter again when and if the accused’s guardian was present. 
Now that was a dilemma as the public guardian was not equipped with the functions necessary to make this sort of decision. 
Furthermore, for some complex legal reasons which i do not have time to go into here it is unlikely that the guardianship tribunal would appoint a guardian with such a specific function.
It is worth noting however that under the regulations to the bail act an application for bail can be signed by a guardian (amongst others) on behalf of the accused. 
Also the guardianship act provides that a guardian may, on behalf of a person under guardianship, sign and do all such things as are necessary to give effect to any function of a guardian. 
The purpose of the bail application was to enable william to be transferred to a specialist facility at which he would reside and therefore consistent with the guardian’s accommodation function. This would provide access to expert assessment, programs designed to meet his complex needs and to modify his challenging behaviours (consistent with a services function). On this basis  it may well be argued that a guardian could agree to the bail conditions on william’s behalf. 
However, it is generally the view of the guardianship tribunal that a guardian cannot stand in the shoes of the accused person, to participate in and make decisions on the accused’s behalf within the context of a criminal procedure.
So, as a result of his disabilites william desperately needs access to specialist services. To get such services he needs to be released from gaol, on bail.  But because of his disabbilites he can’t apply for bail, can’t instruct his lawyer to apply on his behalf, can’t agree to conditions on his bail and his guardian can’t do it for him.
Catch 22.
In the spirit of making the best of things when you are trying to help a person with an intellectual disability who is in trouble with the law his lawyers pressed on. 
It was necessary to do things quickly because the next day was the last sitting day for the district court before the christmas recess and william would have to remain in gaol for another few months if it was not resolved the very next day. An application to the supreme court was considered but given the time constraints it was decided to have the matter re-listed for the next day.
However, the court registrar would not relist it unless the guardian signed the application. After much advocacy from the opg the court agreed to accept the application from the als.  
Opg had a hurried conference with william’s barrister and the solicitor from the dpp. It was agreed that an officer from the opg would be sworn and give evidence in response to questions from william’s barrister and the dpp. The judge, a different judge this time also asked several questions. 
The opg sought additional functions from the tribunal in order to be able to satisfy the court about community protection (ie: coercive accommodation  and restrictive practices) and to enable william’s behaviour to be effectively managed in his new accommodation service.
The forensic casework specialist from dadhc provided the court with a skillfully prepared report setting out what was going to be done for william in terms of assessment, planning and programming. 
Finally the judge agreed to grant william bail and the plan was implemented.
William’s guardian, a senior guardian from the opg, visited william in  his new accommodation recently and she was pleased to report that she could hardly recognise william from the earlier reports of his presentation and behaviour. 
He is a very different person to the young man the opg first encountered at long bay gaol. He is able to engage in conversation where previously he was either shouting or mute. He was well dressed where previously he would remove all his clothing. He was no longer incontinent or trying to harm mimself. He was participating in a work program and expressing his enjoyment. He has had access to comprehensive expert assessments from which a detailed individual plan has been developed.
This is not the end game for william. He still has a special hearing (trial) to go through and there are still the odd difficult behaviours but they are currently well managed by the staff at the accommodation service. His individual plan envisages his eventual return to community living close to his family and friends.
What made these outcomes for william possible? 
The persistent advocacy of the corrective services department and their efforts to secure an alternative to prison for this extremely vulnerable young man. 
The committment and responsiveness of senior people in dadhc to provide a much needed and appropriate service where previously none existed.
The appointment of a forensic casework specialist to coordinate the case management for william. I cannot stress enough the importance of this factor.
And finally the skill of a senior guardian from the opg who, together with her colleagues, was determined to write a different storey for william. 
However i want to make one final 
Point.
There are still alot of catch 22’s in our legal system for people with disabilities.
I would urge the reconsideration of the limitations placed on the functions given to a guardian. A guardian  ought to be given the functions necessary to achieve the purposes and objectives of the guardianship act in special circumstances. 
Under a limited guardianship order a guardian can only act in accordance with the functions given them in the guardianship order. But clearly there are certain circumstances where a person will be significantly disadvantaged because they lack the capacity to make their own decisions within the context of criminal procedure. 
In civil proceedings their is little doubt about the power of a guardian to make decisions for a person who lacks capacity. But in criminal matters the situation is much less clear.
I would argue, as has been done before, that the guardianship act does not seek to limit the powers of guardian. That the power of a guardian is a general power that should be exercised in accordance with the purpose of the guardianship act which is to meet the needs of persons who, by reason of disability, lack the necessary capacity to manage their persons and make informed major life decisions for themselves.
If a legislative amendment is required to make clear what the tribunal’s power is to assign certain functions to a guardian or the power of a guardian to perform those functions, it should be proposed.
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