1_Introduction
This is a scoping project in relation to issues for Indigenous people with cognitive disabilities who are in contact with the criminal and juvenile justice system.  The project has a national focus.

Cognitive disabilities include intellectual disability and brain injury flowing from trauma or substance misuse.  
This paper aims to identify areas where research or action is required aimed at fairer treatment of this target group.  The focus is on issues for alleged offenders, victims and witnesses with cognitive disabilities.  

The project considers issues including:

1. Prevalence of the target group in the justice system.

2. Capacity of justice system personnel (police, lawyers, judiciary, juvenile justice and corrective services personnel) to identify that an Indigenous person has a cognitive disability and to respond appropriately to disability related needs.

3. Supports available to members of the target group in police interviews and in court.

4. Appropriateness of existing diversionary programs to the needs of the target group.

5. Adequacy of human services (generic, disability and Indigenous) to provide members of the target group with a reasonable opportunity to avoid criminality and imprisonment, and to minimise recidivism.

6. Legislative issues related to the above issues.

The project has followed the following process:

1. A search of relevant Australian literature.

2. Consultation with a range of relevant people and organisations in the Indigenous, disability, justice and related sectors.  The consultation questionnaire at Appendix 1 was used for written responses and interviews.  Those who responded to the consultation are listed at Appendix 2 and comprised a rich and varied source of information and ideas, from Indigenous, disability services, justice agency and other perspectives.  More specific consultations, that is not based on the whole questionnaire, also occurred with a few other individuals also listed in Appendix 2
3. Through the consultation, gathering documentation about relevant services and programs.

4. A focus group to look at case studies.  They seek to be illustrative of many of the experiences and characteristics of members of the target group.  Some are based on real case studies in published papers
, and these are included in this paper.  Others were written by the authors to illustrate other situations.    The focus group sought to bring together individuals from various relevant sectors and allow debate and a pooling of expertise.  Those attending are listed in Appendix 2. 

The description and analysis in the paper comes from these sources.  Where literature has been relied upon, it is referenced through the paper.  Perspectives arising from the consultations have not generally been referenced.

This paper sets out the project’s findings and suggested ‘Issues for action’.

The project had a very tight timeframe confined to May and June 2004.  This resulted in the following limitations in the project’s methodology:

1. The consultation process was limited to that noted in this section.

2. The project focused mainly on the situation in New South Wales, Western Australia and the Northern Territory.  All of the respondents to the questionnaire were from those jurisdictions, except for one from Victoria.   Attempts were made to ‘reality test’ the draft paper with some well informed individuals in other states and territories  but unfortunately without success in the available timeframe.
3. The focus group and related case studies were drawn entirely from New South Wales. Due to the short time frame, and the heavy work commitments of many organisations, the focus group was small, consisting of three non-Indigenous stakeholders.  

4. The authors of this report are not Indigenous.  ‘Cognitive disability’ is a non-Indigenous concept
.  Both these factors, together with the short time frame and the subsequent barriers to building respectful relationships with stakeholders, may have limited the number of Indigenous people who were willing to participate in the project.  One person specifically declined to participate.

While the project has a national focus, it could not purport to be exhaustive in its coverage of issues and variations across the various states and territories.

The diversity of Indigenous communities throughout Australia, means that generalising about the needs of people with disabilities within these communities is very difficult.  Each community has its own history and make-up.  The needs in remote desert areas are obviously different to those in regional or urban centres.  The issues for Aboriginal people living a traditional life are distinct from those who are living in non-traditional ways.  There are different cultural understandings of ‘disability’ in different communities, differing capacities to support those who are disadvantaged within communities, and differing relationships with mainstream service providers.  In addition, there are significant differences in the way in which Indigenous people might ‘identify’ as being Aboriginal which in turn has implications for service provision.  Whilst this report identifies issues for action, it also acknowledges that the relevance of these actions will not be the same in every community, let alone for every individual.

Context of Disadvantage

It is crucial to acknowledge that Indigenous people live in diverse cultural, geographic and social environments.  There is however, an unfortunate consistency across Australia with regard to the high levels of social and economic disadvantage experienced by Indigenous people.  Any discussion of cognitive disability in Indigenous communities needs to situated within the context of this disadvantage.  This is not merely in order to better identify the needs of this group with regard to service provision.  As will be noted in this paper, there is a concrete relationship and interaction between specific forms of disadvantage, and the issues connected to the presence and identification of cognitive disability in Indigenous populations.  

On social indicators of well being, Indigenous people experience higher levels of disadvantage than any other group in Australia.  Life expectancy is shorter by 20 years, infant mortality rates are twice as high
, the median wage is lower by $156, unemployment is around 40% (compared to 8% in the general population), far fewer people finish school or go on to study after school, and there is a much higher chance (50% more likely if you are Indigenous) of living in ‘improvised dwellings’
.  There are significantly higher levels of asthma, kidney disease and diabetes
, and as will be explored shortly a dramatic over-representation at all levels of the criminal justice system.  
People with cognitive disabilities also experience great disadvantage.  For example, the life expectancy of a person with an intellectual disability is much lower than the general population, approximately twenty years lower for people with severe disabilities.
  In affluent northern Sydney, 42% of medical conditions went undiagnosed in people with intellectual disabilities and half of the diagnosed conditions had been inadequately managed. 

Within the context of the criminal justice system, a cognitive disability may have many disadvantaging implications including:

· Reducing a person’s capacity to understand laws and societal norms.

· Reduced planning skills and impulse control. 

· Being easily led and eager to please.

· Increasing a person’s vulnerability to be a victim of crime.

· Reduced communication skills.

· Inaccurate and devaluing community attitudes.

Being both Indigenous and having cognitive disability is potentially a major dual disadvantage.
Definition of intellectual disability


The definition of intellectual disability is often crucial to access to disability services.  The most common definition is the 1983 definition of the American Association on Mental Retardation:
Significantly subaverage general intellectual functioning resulting in or associated with concurrent impairment in adaptive behaviour and manifested during the developmental period. 
‘Significantly subaverage general intellectual functioning’ means an IQ score below about 70 though in view of varying reliability of IQ scores this may extend to about 75.   As the Law Reform Commission said of IQ tests, ‘These tests usually have a margin of error and therefore the Commission believes that to have a rigid IQ cut off point would cause injustices’ 
. IQ up to about 80 is also said to be the borderline range of intellectual disability. 
‘Impairment in adaptive behaviour’ refers to deficits in personal skills such as independent living, communication and social skills.  

The ‘developmental period’ is the time up to a person’s eighteenth birthday.  People with brain injures may be said to have an intellectual disability if they acquire the injury as minors but not if they acquire it as adults.
In recent decades, there has been a movement away from over-reliance on IQ scores for assessing disability.  For example, IQ scores have a cultural bias and are ill-equipped to assess conditions such as autism.  Also, many people in contact with the justice system have multiple diagnoses, such as an intellectual disability and a psychiatric disability, drug or alcohol disorder, and/or a brain injury
The issue of the degree of a person’s ‘support needs’ has taken greater prominence as a flexible way to assess the nature and extent of a person’s need for assistance in everyday living.
However, despite all of these concerns, the above definition remains a very common threshold to access to disability services.

Moving forward from this paper

This paper raises many ‘Issues for action’ at the end of each section.  These aim to provide a basis for moving forward to address particular problems.   Others point to areas for further research.  Others suggest a process of consultation, especially with Indigenous communities.  There is much to be said for putting this whole paper out as soon as possible for consultation and to promote discussion.

Another valuable strategy would be to hold a national forum bringing together key interests and individuals who have been grappling as best they can, and often in isolation, with the problems faced by Indigenous people with cognitive disabilities. Such a forum would be an opportunity to exchange experiences and perspectives and discuss the way forward.

The writers were very conscious that they are not Indigenous people.  They relied on and valued the input they received from many Indigenous people.   It would be important for Indigenous people to be central players in carrying forward issues raised in this paper, with involvement from people experienced in disability, who, of course, may also be Indigenous.

2_ Prevalence

The question of estimating the prevalence of cognitive disability in Indigenous people in contact with the criminal justice system is complicated by four key factors.
1. The absence of solid statistical data examining more generally the extent of disability in Indigenous populations (further influenced by the mode in which such information is collected) including the fact that tools for assessing cognitive disability may not be culturally appropriate;

2. The limited solid information on the extent of cognitive disability in criminal justice system settings;
3. Differing frameworks in Indigenous and non-Indigenous communities for defining and understanding cognitive disability; and

4. The tendency for cognitive disability to be ‘masked’ in Indigenous populations as a consequence of the many other disadvantages endured by Indigenous people
.

Given the challenges of identifying disability in Indigenous populations, and given the dearth of reliable statistical information
, there is much to be gained by examining the anecdotal evidence supplied by workers in the area.
  Anecdotal evidence collected in the consultation process in this project suggests that disability in Indigenous communities is at least twice as high as in non-Indigenous communities
. 

As with disability more generally, there is strong anecdotal evidence that the number of Indigenous people with cognitive disabilities is higher than in the non-Indigenous population.  The impact of extreme poverty and the flow on effects of the related health disadvantages place Indigenous people at much higher risk of cognitive disability
.  These by-products of dispossession and cultural alienation are connected in a very concrete way to various forms of cognitive disability - alcohol related brain damage, foetal alcohol syndrome, brain damage incurred via inhalant use, and acquired brain injury from trauma via exposure to both violent institutions and violent communities.

There is a significant body of research which examines the over-representation of Indigenous people in the criminal justice system.  The 1991 Royal Commission Report into Aboriginal Deaths in Custody placed this issue firmly on the public policy agenda, along with 339 recommendations aimed at addressing the many factors that resulted in Aboriginal deaths in custody
.  Indigenous people are still over-represented in all jurisdictions in Australia as both adult and juvenile prisoners.  In 2000, 40.5% of the people in detention in Juvenile Justice Centres were Indigenous making it 15.5 times more likely for a young Aboriginal person to be locked up than a non-Aboriginal young person
.  Figures for adult prisons are similar, although some jurisdictions report even more dramatic over-representation.  In Western Australia, around 50% of the prison population is Indigenous
 and in the Northern Territory participants in this project put the figure at 85%.  

There are also numerous Australian and international studies on the prevalence of people with intellectual disabilities in the criminal justice system.  These show widely varying results, which partly reflects the difficulty of achieving precise results. The NSW Law Reform Commission surveyed the literature in its report People with an Intellectual Disability and the Criminal Justice System and found people with intellectual disabilities to be over-represented in the criminal justice system
.

It is generally accepted that the incidence of intellectual disability in the general population is somewhere between one and three per cent, not including borderline disability.  

There are two Australian studies particularly relevant to this paper.  In research for the NSW Law Reform Commission, Professor Susan Hayes studied the prevalence of intellectual disability amongst people appearing before two courts in north west NSW, at Bourke and Brewarrina.  73.9% of the respondents were Aboriginal.  Hayes reported
 that 36% of the respondents had intellectual disabilities and a further 20.9% were in the borderline range of intellectual disability.   90% of those assessed as intellectually disabled had been drinking alcohol on the day of the offence that has brought them to court.  At least 78% reported having drunk at least half a carton of beer.  In view of this high level of alcohol consumption, it may well be that many of the sample had adult acquired brain damage rather than an intellectual disability as conventionally defined (see Introduction). Hayes attempted to use culture-fair assessment tools but acknowledges that it is possible that the Aboriginal people were disadvantaged by the tools she used.. 

These results in Bourke and Brewarrina contrasted with findings in an earlier study of Hayes focused on four other local courts in Sydney and regional NSW
.  In that study, only 3% of the sample were Aboriginal and 14 % appeared to have intellectual disabilities and 8.8% in the borderline range.

The NSW Department of Juvenile Justice has also recently completed a health study on young people in custody.  This study concludes that approximately 10% of young people in custody have an intellectual disability.  This was reduced from a finding of 13% because of cultural issues in relation to the use of the assessment tools with the large number of Indigenous young people who appeared to have intellectual disabilities.
  This study was very thorough and it will be valuable to see more detail in relation to Indigenous detainees when it is released.
Taken together, all of the above evidence suggests that Indigenous people with cognitive disabilities are highly represented as offenders in the criminal and juvenile justice systems.

As will be noted further in the paper, Indigenous people are also over-represented as victims of crime
, as are people with cognitive disabilities.

Geoff

‘Geoff’ is 38 and lives in a coastal town of NSW.  As a child, he was a victim of domestic violence which left him with a brain injury.  He also has depression.  He has a significant criminal record including seven convictions for offences involving violence.  Most of his offences are alcohol related.  He has not been to gaol but is on a good behaviour bond.

One night, the police arrive because Geoff has been drinking and is behaving offensively.  He abuses the police and threatens suicide.  The police take him to his grandmother who agrees to look after him.  He head buts a police officer.  He is charged with offensive language and assault, and released on bail.

Some weeks later, Geoff goes to his partner’s home drunk and threatens and punches her.  These sort of incidents have happened before.  He is again charged with assault.

Geoff says he has not been taking his psychotropic medication because he has a poor relationship with the local mental health service.  He says he had run out of medication and hit his partner out of frustration.  He had smashed a glass on his own head earlier in the day.

Geoff also claims that the police have not helped him at times when he has been attacked.

Geoff is well known to leaders of his local Aboriginal community.  He is interested in his culture and heritage.

3_ Recognition of Cognitive Disability in the Criminal Justice System

Cognitive disability is frequently not recognised by justice system personnel. 
 Recognition is even less likely if the person with the disability is Indigenous.  There are a number of reasons for this interplay including;

1. The different conception of disability in many Indigenous communities and the associated absence of recognition of disability;
2. The mistrust many Indigenous people have of white organisations and the associated fear around disclosing disability if it is recognised;
3. The manner in which cognitive disability is masked as a consequence of other social and economic disadvantages as well as cultural factors;
4. A lack of appropriate consultation with Indigenous communities with regard to the ‘needs’ of Indigenous people when in contact with the criminal justice system;
5. The absence of services and culturally relevant assessment tools; and
6. A lack of training, skills and time in criminal justice system settings.
Different Conceptions of Disability
Noticed but not Named as Disability - Disability is frequently acknowledged within Indigenous communities, but it is not necessarily named as such.  Indigenous communities are much less likely to view the disability as being a ‘deficit’.  It is often just accepted as part of the person’s makeup.  Some have argued that it is more likely that someone would be defined with regard to their relationships with others than their disability
,  whilst others have argued that disability is more likely to be seen in social, rather than medical terms, and is not separated out from other health issues
.  Indigenous families and communities may appreciate and meet the support needs of a person with a disability without the assistance of disability services.  In other cases, the acceptance of the disability may mean that a person does not get the supports that he or she needs, especially where mainstream services are inadequate.
It was also noted by some respondents in the project that the use of the term ‘cognitive’ or ‘intellectual’ disability is problematic for Indigenous people, because of its association with phrenology, and the potential racist implication that Aboriginality is the cause of reduced intellectual ability.  The way in which ‘cognitive disability’ might be understood by Indigenous people clearly needs to placed within the context of the (historically very recent) explicitly racist ideas about Aboriginal people and reduced intellectual capacity. Although the term ‘disability’ is used throughout this report, there is certainly a need to further consider how the issue of cognitive disability might be addressed within Indigenous communities without further stigmatising or labelling those who have different or special needs. 

The tendency of Indigenous communities not to think in terms of disability bears interesting comparison with the social model of disability.  This model rejects the idea of a disability being defined in physiological terms or as a personal dysfunction. People are marginalised not because of personal inadequacy but because of physical and social barriers.   It is these barriers that prevent a person from taking an equal part in the community.  The focus should be on removal of the barriers.

‘Join the Queue!’ - Disability as one more disadvantage - Cognitive disability is likely to be viewed as simply one more hardship that Indigenous people must endure
.  In many communities cognitive disability is not viewed in terms of a discrete individual problem, but in the context of the series of disadvantages Indigenous people face.  When viewed alongside the very real question of survival, there are many other issues which take precedence over disability specific concerns
.  The high levels of poverty, the lack of housing, the extent of primary health problems, the cultural alienation and continuing damage and impact of dispossession give rise to a whole series of pragmatic disadvantages for Aboriginal people.  Some communities might view cognitive disability as simply another disadvantage.  Others, as noted above, might not view the disability as being a disadvantage or any type of ‘deficit’.  .
Mistrust of White Agencies

The history of removal of children from Indigenous families has contributed to a very legitimate fear within Indigenous communities as to the potential outcome of identifying people as ‘disabled.’  In addition, the breakdown of Indigenous communities, culture, language and belief has meant that the notion of ‘protection’ (particularly with regard to children who have a disability) has a particularly fraught meaning
..  There is a strong mistrust of government programs and again, a legitimate concern that information gathered about disability will be used in a way that will adversely impact on Indigenous communities.
 . 
The masking  of cognitive disability
There are a number of factors which may contribute to the lack of recognition of cognitive disability amongst Indigenous people in criminal justice settings.  These factors might operate to disguise the disability but in some instances the reverse is true.  Disability might be mistakenly identified because of the following contingencies.  These include;

· English as a second (or third or fourth language)

· Hearing impairment



· The immediate impact of alcohol and/or other drugs

· Cultural factors such as shame influencing the type of interaction with criminal justice staff

· The impact of inadequate educational opportunities with regard to literacy and numeracy

· Racism

In his response to the questionnaire, Territorian lawyer Russell Goldflam commented:
On my application, the sentencing Judge ordered that psychological testing be undertaken to assess a suspected cognitive impairment.  I have little confidence that this testing will disclose much.  Communication with this client, who has a significant hearing impairment and who speaks very little English, is extremely difficult, even with the assistance of a skilled interpreter.  Although he has repeatedly been given detailed advice about his situation, it is clear to me that he does not understand that he will shortly be sentenced to a very lengthy term of imprisonment.  Even after many hours conferring with him, I do not know whether or not he has a cognitive impairment. 

A disability service manager from Western Australia said:

 Most of my Indigenous referrals have come from Aboriginal Legal Service and the lawyers there seem to be quite good at picking this issue up.  This is probably because they are used to working with Indigenous people and are able to spot when something is not quite right.  Other people within the system would probably have more difficulty in sorting out what is due to the Indigenous issues and what might be due to a disability.  For instance not understanding the legal system may be due to language barriers, poor education, being under the influence of alcohol or other substances.  

The problem of disability being masked by other factors of disadvantage is perhaps most evident when it comes to contact with the criminal justice system.  If a brain injury is acquired early in life, and is never properly assessed, there is the potential that behaviours that are a consequence of that brain injury will never be properly attributed.  During contact with police, behaviour is much more likely to be connected with the immediate influence of drugs and alcohol, or perhaps implicitly linked to the fact of Aboriginality rather than a brain injury.  A lack of response to questions may be viewed as being the consequence of language and cultural barriers, rather than reflecting a lack of understanding.  
Lack of community consultation/ time in justice settings

Indigenous workers or community members are more likely to identify if somebody has a disability because of their familiarity with potentially masking cultural and language factors, but also because there is a stronger likelihood that Indigenous workers would consult with family and community.  The expert knowledge held in communities is commonly not accessed by criminal justice system agencies, which means that cognitive disability frequently goes unrecognised.

The majority of Indigenous people cannot afford private solicitors who might have the time to advocate for proper assessment, or have the ability to spend enough time with somebody to assess the level of understanding of the court process in a meaningful way.  In many areas, courts deal with matters in a matter of minutes.  Legal Aid representatives often meet with people just prior to the matter, and do not have the time (or necessarily the skills) to assess the understanding of the person they are representing
. 

Lack of services/ Suitability of screening tools

In many regional and desert areas, access to adequate medical and disability services is very poor.  This also contributes to cognitive disabilities not being identified or properly assessed.  Assessing the extent and nature of the disability requires a certain level of professional intervention which tends to be unavailable or inaccessible in Indigenous communities.  

The accuracy of disability screening and assessment tools is subject to debate and scrutiny, particularly with regard to the extent to which these mechanisms are culturally relevant for the Indigenous population.  Dr Tracy Westerman is an Indigenous person who runs Indigenous Psychological Services in Western Australia.  She notes that some attempts have been made at developing assessment tools suitable for Indigenous people but that much more work needs to be done.
  In developing assessment tools, one needs to focus on known strengths of Aboriginal people such as visuo-spatial skills.  For the notion of assessment to be more acceptable to Indigenous people, tools need to have ‘faith validity’ – they need to make sense to Indigenous people, Indigenous people need to be able to relate to them.  People administering tests also need cultural competence training.

In Hayes’ prevalence studies in NSW local courts, she chose an assessment tool that should minimise the chances of cultural bias but she acknowledged that this could not be guaranteed.
  Hayes has also developed the HASI screening index which is designed to be used by justice system personnel and others as a first response where there are concerns that a person may have an intellectual disability.  She sought to take account of cultural factors in doing so
. 
The NSW Police Service has a Code of Practice that includes guidelines for identifying people with ‘impaired intellectual functioning’
.  This kind of broad screening tool could be complemented by information and training about how to distinguish different kinds of disability
.

Lack of training and skills for workers in the criminal justice system

If an Indigenous person with a cognitive disability has never been assessed with regard to disability in the community, then the likelihood of this disability being picked up in the initial stages of contact with the criminal justice system can be remote.  This is partially because police, lawyers and court staff are not adequately skilled to identify or recognise disability, but also because of the pressures on these criminal justice agencies to resolve matters quickly.  

Police might identify that the person is Aboriginal but, once that has been established, any other special needs may not be a priority.  It is only if the disability is obvious, the person self identifies as having a disability, or a family or community member is in a position to communicate with police about the disability, that there is the likelihood of police recognising the disability and potentially adjusting processes accordingly.  However, there is deep mistrust that even if police are given information about disability, they will use this positively in their dealings with people.  It is also possible that self identification of disability will be seen as being a ploy to escape charges and ‘justice’.  Others consulted suggested that, even if police identified that somebody may have a disability, they tended to ignore it because it would create additional work.

Indigenous cognitive disability in the context of criminal justice

Although many Indigenous people do not separate out cognitive disability from other social or health issues, this approach is complicated within the context of a western criminal justice system.  The identification of a cognitive disability within these processes can have a very distinct impact on police practices, court proceedings and sentencing options.  This impact is often, though not necessarily, beneficial to the person.  For example, it can lead to the right to a support person in police interview and can be an additional mitigating factor in sentencing.

Although some of the effects of a cognitive ‘disability’ such as not understanding complex instructions or difficulty comprehending implicit rules might well contribute to disadvantage at each stage of the criminal justice system, the label of ‘disability’ also has the potential to further stigmatise an already marginalised population.   
The challenge for service providers becomes largely about how to ensure that people with disabilities are treated fairly and have access to the same ‘rights’ as others throughout the system without exacerbating disadvantage by creating an additional ‘stigma’.

Issues for action

1. There should be discussion with Indigenous communities about the impact of cognitive disability on offending behaviour and on how a person will be treated in the justice system.
2. Lawyers and others working to protect the rights and interests of Indigenous people in contact with the justice system need to build relationships of trust with Indigenous communities so that they are informed of a possible cognitive disability where relevant to assisting Indigenous people.

3. Justice system personnel should be trained in culturally sensitive recognition of cognitive disability in an Indigenous person, including in relation to cultural factors that may mask disability.

4. There needs to be an enhancement of availability in Indigenous communities of health and disability professionals skilled in recognition of cognitive disability. 
5. There needs to be an enhancement of availability of interpreters of Indigenous languages.
6. Further study and consultation should occur about culturally valid and acceptable methods of assessment of cognitive disability.

4_ Police

People with cognitive disabilities tend to be disadvantaged in police interviews as both offenders and victims
.  Alleged offenders are rarely aware of their rights in custody, whilst victims of crime are often not taken seriously, or prematurely judged with regard to their ability to make a reliable witness in court. 

Indigenous people are over-represented in police stations as both victims who report crime, and as police suspects
.   This is despite the fact that Indigenous people are much less likely than non-Indigenous people to report crime to the police.
 There is a substantial body of literature exploring the fraught relationship between Indigenous people and police, as well as the disadvantage faced by Indigenous people whilst in police custody
.  The particular disadvantages experienced as a consequence of the disability (such as difficulty understanding the complex processes of police procedures, susceptibility to being led by a person in position of authority) are potentially exacerbated simply by the simultaneous experience of being an Indigenous person in police custody. 

The needs of people with cognitive disability in police stations

The stress of being in a police station has the potential to significantly reduce the skill levels of somebody with a cognitive disability.  If police stations are busy, people are kept waiting for long periods (either in the cells or in the waiting room) and interviews are rushed, the chances of obtaining accurate information from a person with a cognitive disability are significantly reduced.   Giving people with cognitive disability the time they need to tell their story, and in a calm environment free of distractions, are critical factors in obtaining accurate information.  Ensuring that somebody with a cognitive disability understands their rights in custody can be complicated.  People with cognitive disability frequently ‘agree’ that they have understood the police caution when they have not understood the consequences of talking to the police
.  People with cognitive disabilities may require more frequent breaks than other people, and they may also have difficulty concentrating for long periods of time.  These needs have the potential of going unrecognised in police stations, and may instead be construed as somebody being difficult or uncooperative
.  It is also possible, as noted in the previous discussion on barriers to recognition of disability, that behaviour that is deemed unhelpful to police processes might be attributed to the ‘Aboriginality’ of the person, rather than the disability.

Although there are a number of issues in police stations which relate to both alleged offenders, and victims of crime, there are also some issues which require separation in the context of police custody. There are significant procedural differences in police stations between victims and offenders.   It is important to note however that in many ways the categories of victim and offender are often blurred.  For instance, many people who are in prison as offenders are also victims of crime.  Recent research in NSW found that 70% of Aboriginal women in prison have survived sexual abuse as children, 78% have survived violence as adults, and 44% have survived sexual assault as adults.
   Offenders and victims are clearly not always two distinct groups.  

There are four issues which are particularly relevant for Indigenous people with cognitive disability in police stations:

1. The use of support people in police interviews,

2. The need for face to face legal representatives, 

3. The need for access to interpreters, and

4. The need for ongoing consultation with Indigenous communities.

Support People 

Police in most jurisdictions follow a different set of guidelines when interviewing somebody who is Indigenous.  Many of the policies governing the treatment of Indigenous people in police custody have their basis in the recommendations of the Royal Commission into Aboriginal Deaths in Custody.  For instance, in NSW, there are specific guidelines for police who have arrested an Aboriginal person with regard to their rights in custody.  These guidelines include instructions to notify Aboriginal Legal Services, instructions to contact a support person or friend
, stipulations that Aboriginal people should wherever possible not be detained in cells, and when this is not possible a policy stating that Aboriginal people should not be placed in cells alone. 
  

Similarly, most jurisdictions have processes for working with people who have a cognitive disability.  In NSW and Victoria people with an intellectual disability are classified as ‘vulnerable’.  In both jurisdictions, there are policies stipulating that police must attempt to access somebody to support the alleged offender, or victim, throughout the duration of the period of custody, with particular emphasis on the police interview
.  There are many potential benefits in having support people in police interviews
 when it is identified that the person being interviewed is Indigenous and when disability is identified, however there are also difficulties that arise when support people are inadequately resourced, trained, and supported. 

Volunteer support workers - There has been substantial debate about the use and efficacy of support workers in police interviews with offenders
.  Critics of existing support worker schemes for people with intellectual disability have pointed to the way that some support workers have not played an active role in advocating for the rights of the person in custody
.  If a support worker does not intervene when it is clear that a suspect does not understand the police caution or the interview questions it is possible that the interviews will be lent legitimacy via the presence of the support worker, without the suspect actually benefiting from any support.  
It was noted by participants in this project that when support worker schemes for Indigenous people do exist, those which tend to be most successful at maintaining workers are those where the workers are paid for each call out to the police station.  Where  programs are not well resourced and are entirely reliant on volunteers to provide support, the same workers tend to be used so frequently (and often with very little formalised support structure) that the risk of burn out is very high. There are also problems with regard to monitoring the quality of the work within voluntary schemes, and encouraging police to access the schemes.

Support workers from a person’s community - Training and resourcing Indigenous people to support people with cognitive disabilities in police stations is desirable.  It is generally preferable that Indigenous people are employed to support other Indigenous people in police stations.  This has the potential to be particularly useful if the support workers are elders or people in the community who have responsibility, knowledge and respect.  It is vital that the person being interviewed feels comfortable with the support worker. In some jurisdictions this might mean ensuring that there is a choice of people from a number of different family groups.  It is also important that there is the choice for somebody to access a non-Indigenous support worker, if this is what the person in custody would prefer.  In order that support worker services are useful and accessible to all people in police custody, it is critical that support workers have as their priority the rights and interests of the person in custody and do not have any conflict of interest. For example, family members who believe it is best that the person in police custody is ‘taught a lesson’ are unlikely to be strong advocates for the legal rights of that person with regard to accessing legal representation, or choosing not to participate in a police interview.  In addition, if the support worker knows, or is connected by family with the victim of the crime, then there may also be a tendency for the support worker to be less focused on the offender’s rights in custody than in obtaining ‘justice’.  
Support workers supporting the police - There are problems that might can arise as a consequence of support people being used to legitimate the process of police interviews.
  Because of the dearth of affordable legal advice, and the inability of Aboriginal Legal Services or Legal Aid to attend police interviews, there is the potential for support people to be used instead of legal representatives.  There is also the possibility that support workers can end up being used as witnesses for the prosecution, including in a police attempt to support the legitimacy to the process of the interview.  Although it is preferable that support workers operate from a ‘rights’ framework (that is, reinforce the legal rights of the person in custody
),  this may not be the choice of police who may prefer to utilise support workers who do not come from a rights perspective. 
The need for face to face legal representation 

The absence of affordable or free legal representation in police interviews with alleged offenders is a major barrier to fair process for Indigenous people with cognitive disabilities.  Although in some jurisdictions there is 24 hour legal advice offered over the phone for Indigenous people, this mode of communication for somebody with a cognitive disability is often not effective.  The ability to understand, retain and exercise the legal advice and information that is given over the phone is a difficult task for many people in police custody.  For people with cognitive disabilities, it is especially challenging.
The need for an interpreter 

Aside from the use of support people, some suspects will also need an interpreter.  This can be the case even if it appears that the person does speak reasonable English.  For somebody with a cognitive disability, communicating in a second language, on top of attempting to understand the complexities of police process, whilst under pressure from the stress of being in custody, can significantly reduce the ability of the person to understand what is happening and to communicate.  Whenever relevant, the need for an interpreter should be fully investigated.
The need to work with families and communities

As noted previously, identifying the existence of cognitive disabilities can be quite difficult.  Police need to be in contact with Indigenous communities in order to be able to access information with regard to the needs of Indigenous people in custody
.  
Other aspects of police procedure

The NSW Law Reform Commission saw a number of other issues of police procedure needing attention if people with intellectual disabilities were to receive fair treatment in police interviews.  These included:

· Short time limits on detention after arrest
,

· Simplification of the police caution
 and a requirement for a suspect’s understanding of it to be tested, for example by asking the suspect to repeat it back in their own words, and

· Slowly reading back a record of interview before expecting the person to adopt it.
The particular needs of victims of crime

Indigenous people are over-represented in police stations as victims of crime despite crime being under-reported in Indigenous communities
.  People with cognitive disabilities are also less likely to report crime than others in the population, and are particularly vulnerable to certain types of criminal activity including sexual assault, harassment and exploitation
.  Some research has suggested people with intellectual disability are three times more likely than those without a disability to be the victim of physical and sexual assault
 whilst other literature has suggested that the number of women with cognitive disability who have experienced sexual assault or sexual exploitation could be high as 90%
. There are different reasons why each group does not report crime.  

Indigenous people may be less likely to report crime as a consequence of the profound mistrust which has developed between Indigenous people and the police, including the fear that if the offender is also Aboriginal
, then they might experience intimidation or violence in police custody
.  There is also a fear for Indigenous people who are victims of crime, that they will also be treated badly by the police.
  Even if it is acknowledged within Indigenous communities that certain behaviour is ‘criminal’, it may be considered that calling the police is unlikely to resolve the problem and may in fact exacerbate some situations.  There is very little faith in the processes of law with regard to its ‘impartiality’, because the law, and criminal justice system agencies are seen to have worked against Indigenous people for such a long time
.  

For people with cognitive disability, the ability to access criminal justice processes is often very dependent on the level of support available.  There are numerous barriers for people with cognitive disability in reporting crime.  These barriers include potentially not knowing which behaviour is criminal, not knowing where to get help or how to report a crime, and overcoming the fear of not being believed or taken seriously

Women as victims
One study in NSW found Aboriginal women were four times more likely to be the victim of a murder and twice as likely to be the victim of a sexual assault as both adults and children than non-Aboriginal women
   Other research has suggested that Indigenous women are 10 times more likely to be murdered than a non-Indigenous woman
 

Women with cognitive disabilities are also over-represented in the criminal justice system as victims of sexual assault, and like Indigenous women, do not tend to access mainstream criminal justice system agencies to respond to these events.  In one study identifying the barriers faced by women with intellectual disability in making a statement to police about sexual assault, quite aside from the difficulties these women experienced in accessing support services to get assistance in making a statement, the attitudes of police were found to be an additional obstacle, These attitudinal barriers included premature judgments with regard to the ability of women with intellectual disability to make good witnesses, police decisions made on behalf of women with regard to their ability to cope with the potentially emotionally taxing court process and the impact of myths such as women with intellectual disability being by nature’ more promiscuous
   

For Indigenous women with cognitive disabilities, the combination of the obstacles that arise as a consequence of the disability, and as a consequence of Aboriginality has the potential to severely limit access to justice.

Issues for action

Many of the issues for action suggested below are reliant on the existence of some level of goodwill and trust between Indigenous communities and the police.  The absence of this trust in many jurisdictions reflects with clarity the damage and hurt of the ongoing impact of dispossession.  The challenge for Indigenous communities in addressing the issue of crime within communities frequently becomes about whether to accept the lack of trust as the status quo and look at building pragmatic ways of working around the mainstream system, or alternatively attempting to find ways of building trust with the police and working within the existing criminal justice framework.  The best outcomes are those where there is a level of choice which reflects the diversity of need within Indigenous communities.  There is  a need in some jurisdictions for Indigenous communities to design responses to crime which are not reliant on reporting crime to the police
. However there is also a need for police to work on building respectful consultative relationships with Indigenous communities in order that the needs of those communities are able to be met when they do come into contact with the police.

7. There is a need for rights based support networks for Indigenous people with cognitive disabilities who are being interviewed by the police.  Where existing support services (either for Indigenous people or for people with cognitive disabilities) exist, the capacity of these services need to be increased in order that they are able to provide an accessible service to this group.  Support networks are needed both to recruit and provide support people and to provide information, training and support to informal sources of support such as family members. 
8. There needs to be an examination of resourcing support networks so that support workers can be paid for attending police interviews rather than relying exclusively on volunteer networks.
9. Support networks for Indigenous people with cognitive disability should be Indigenous run and Indigenous controlled.  However the option of a non-Indigenous support worker attending police stations should be available for Indigenous people in custody who would prefer this.
10. There needs to be a renewed effort to find ways of enhancing access to face to face legal advice for Indigenous people with cognitive disabilities who are suspects in police interviews, especially when they are faced with indictable charges.  The possibility of establishing a duty solicitor scheme requires examination, as does increasing the capacity of existing Aboriginal Legal Services.
11. Police need ongoing training in the identification of cognitive disability, with a particular emphasis on the impact of the disability in police interviews, as well as a focus on potentially masking factors.   Training on the particular needs of victims of crime in interviews is also a priority. 
12. The wording of the police caution should be simplified in all jurisdictions, and utilised in its simplified version.  Suspects should be asked to explain the content of the caution back in their own words, rather than being asked to give a ‘yes or no’ answer as to whether or not they understand it.  Adequate time should be spent with suspects going over statements that have been made, and there should not be a reliance on the suspect sighting written accounts when signing off on the accuracy of a statement.
13. There should be a time-limit of two hours on the amount of time an Indigenous person with a cognitive disability can be held in a police station following arrest.  The likelihood of increased confusion and agitation should be taken into consideration with regard to both ability to participate in an interview after a long wait, and safety whilst in police cells. 
14. Whenever possible police should build respectful and consultative relationships with Indigenous communities in order to get to know what the needs of people in those communities are should they come in contact with police as either offenders or victims.

15. If English is not the first language, and it is a possibility that the person in police custody has a disability, then the use of an interpreter should be assumed essential.

16. When interviewing Indigenous people with cognitive disability who are also victims of crime, interviews should be conducted gently and respectfully, with plenty of breaks, and the presence of an appropriate Indigenous support person.  The fears of Indigenous women with regard to personal safety in police stations should be acknowledged, as should concerns regarding being believed.

5_ Court
There are many characteristics of the court process which present significant difficulties for Indigenous people with cognitive disabilities:  
· The formal and intimidating environment,

· The complexity and inaccessibility of the legal language,

· The speed at which cases are heard and the absence of time with legal representatives,

· The often lengthy period of time between being charged with an offence and then the court hearing, 

· The absence of Indigenous support workers, and

· The need for training about disabilities for all court staff including judges and magistrates.

There are additional factors which impact on ‘witnesses’ in the court setting.  These will be addressed at the end of this section.

The court environment

Courts are formal and intimidating environments
, and are generally intended to convey an authoritative aura in order that the seriousness of the justice system is evident to all those passing through.  However the impact of this setting on Indigenous people with cognitive disability can have a greater impact than instilling a level of respect for the significance of the process.  People with cognitive disabilities who may in fact have very low support needs in familiar community environments may require a much higher level of support to cope with the unfamiliar and intimidating environment of the court.  If that support does not exist, then the capacity to understand the process, to give evidence and abide by the rules of the court can be reduced.  When cognitive disability is not identified or recognised by the court, this can create additional legal problems (for instance, when court rules are breached).  Aspects of cognitive disability, such as the increased likelihood of ‘being led’ are potentially exacerbated in the formal court process.

In addition to the formal environment of the court room, there are also often problems with the holding cells of courts.  These are frequently cramped, unpleasant and stressful places which can provoke extreme agitation and distress for Indigenous people with cognitive disabilities.  If somebody has been held in a cell for some time prior to their court appearance, this can also impact negatively on their ability to present appropriately in the court-room.  There is a need for suitable holding cells with access to support people who might be able to assist in helping somebody to stay calm before the court appearance.

Even if people are familiar with the court environment for many Indigenous people with a cognitive disability it can feel like a very foreign and alienating process. This sense of discomfort can impact on the likelihood of somebody turning up for their day in court
, or the length of time somebody is willing to wait for their turn after they have arrived.  If an effect of the disability is a short attention span, or a difficulty staying in the one place or dealing with the boredom of waiting, there is a need for support workers who are able to assist the person throughout this process

The legal jargon

The use of formal language in court settings can operate to further alienate Indigenous people with cognitive disabilities.  The inaccessibility of the language used in many courts has a negative impact which extends beyond simple exclusion from understanding the process as it unfolds.  If people don’t understand the outcome of a case, this can easily result in breaches of bail conditions, or breaking court orders.  Again, there is a need for support people to be on hand to ensure that the implications of the court decisions are clear for the person whom they effect.  When English is not the first language of the person in the court setting, and the person has a cognitive disability, the jargon can be impenetrable.  Interpreters are frequently not used in remote community courts even when the majority of Indigenous people having their cases heard do not have English as a first language, or any literacy skills.

The speed of the cases heard

The difficulty in understanding what is happening in court is exacerbated by the extremely fast turn-over of cases heard in Local Courts.   For instance, it was noted by some participants in this project that in NSW the majority of cases in the Local Courts are determined in under ten minutes.  In country areas, this can be even shorter.  There is no time for legal representatives to be given good information about the person they are representing, or to conduct any sort of assessment with regard to their disability.  It is not uncommon for people not to know the name of their legal representatives or have had any part of the court process explained.  This may be exacerbated in remote communities which have visiting magistrates and legal representatives in a ‘bush court’ setting,  It is not unusual for there to be over 100 cases to be heard on any given day

The delays between the charge and the court date

In contrast with the speed at which cases are heard in court, the frequently lengthy time period between the police charge, and the handing down of a court penalty, can be a source of confusion for people with cognitive disabilities.  The two events may not necessarily appear to be connected for the person involved, and other disability related factors such as difficulty with short term memory may make understanding the process very difficult.

Adjournments can also be very stressful.  There is the possibility of some court cases lasting for a number of years as a consequence of delays that are both related to the disability and to the court process.  There are challenges associated with ensuring somebody with a cognitive disability attends court, as well as legal considerations with regard to the extent to which it is possible for the person to provide instructions to their lawyer.

The absence of Indigenous support 

Although there are informal supports for some Indigenous people attending court, there are no formalised or resourced support structures to assist people through these processes.  An Indigenous specified support worker is needed to assist at court and to assist prior to the court day with preparing the person for the court experience.  This would involve practical matters such as ensuring any supportive family members were able to attend, as well as explaining in very concrete terms what the process of court entails.

The need for training

People in the court process need to be trained with regard to cognitive disability, specifically including the additional issues arising for Indigenous people.  This would include ensuring people knew how to check for understanding at each stage of the process.  The potential for understanding to be over-estimated by lawyers and court staff is an ongoing problem.  This is exacerbated by the extent to which people with cognitive disabilities have had to become ‘streetwise’ in order to survive difficult institutions, thus appearing to understand more than they actually do.  

The needs of witnesses 

Indigenous people with cognitive disability who are witnesses in court cases require tailored assistance throughout the court process.  In addition to the general barriers to understanding the legal process, witnesses, particularly those who are victims of crime, require additional emotional assistance throughout what might be a long, confusing, and difficult process.  Giving evidence, and facing the perpetrator of the crime, can be stressful events.  It is likely that skill levels become depleted in these kinds of situations, and various forms of support are required to assist people to cope with this situation
.

In some jurisdictions, for instance Western Australia, the use of ‘special witness’ status is a possible option for people with cognitive disabilities.  This means that evidence can be given via video, and a support person is also available.  Other jurisdictions (Victoria, QLD, SA and NT) also have allowances for support people to sit next to a witness with an intellectual disability whilst they are giving evidence
.  However these services are not always sought or used for those who are eligible.  Because Indigenous people tend to be marginalised in terms of use of mainstream services, ensuring that options such as this are utilised is an ongoing challenge for service providers.  The disability may not be identified.  

Issues for action

The following issues for action are predicated on the assumption that formal court processes often do not adequately meet the needs of Indigenous people, or people with cognitive disabilities.  Where alternatives to mainstream courts exist, these should be utilised
.

17. There is a need for trained support people (preferably Indigenous) to work with Indigenous people with cognitive disabilities as both defendants and witnesses throughout the court process.

18. Judges, lawyers and other court staff require training about identifying cognitive disability, in order that Indigenous people with cognitive disability have access to the full range of support options as witnesses.  Training also needs to enhance understanding of the likely impact of a cognitive disability on somebody in the court room.  Flexibility is needed in relation to the person’s ability to abide by court rules, and the need for regular breaks in proceedings.
19.  Whenever possible court proceedings should be conducted in plain language.  If this is not possible, support workers should be available to interpret the legal jargon for the person with the disability.  This is especially important with regard to explaining court outcomes.
20. There is a need for defendants to spend substantial time with legal representatives prior to the court case.  This is partially so that there is a chance for the disability to be identified and its implications considered, for rapport to be established and for extra time to be taken with explaining the court process.

21. Interpreters should be used if a disability is present and the person has English as a second language, even if it appears that the English skills are adequate.  Skills tend to be diminished in stressful settings, and all attempts should be made to increase the level of comfort somebody has with the proceedings as well as increasing the level of understanding.
22. The delays between charges being laid and the hearing of a court case is a more general structural criminal justice system problem
, but nevertheless requires further examination as to the implications of these delays for Indigenous people with cognitive disabilities.  

6_ Prison

The problems with imprisonment

Indigenous people with cognitive disabilities are at risk in prison from both other prisoners and from staff.  The difficulties following implicit rules, including the prison ‘code’ can place this group at risk from other inmates.  The difficulty following the explicit but complex rules of imprisonment means there is a greater likelihood of getting into trouble on a regular basis with prison staff.  For instance, frequent behavioural problems tend to result in a higher level of scrutiny and maximum security placements.  People with cognitive disabilities are also more at risk of intimidation, exploitation, and violence whilst in custody
.  For these reasons, many people with cognitive disabilities are forced to go on protection whilst serving their time, which reduces the chances of utilising the opportunities available in mainstream prison to access programs.  

Additional issues of protection may arise for Indigenous people in some jurisdictions with regard to violence in the form of payback.  If the crime committed impacted on the family members of another prisoner, there may be considerable safety risks.  This is particularly difficult in smaller communities and smaller prisons where there are less options for anonymity.  

The presence of cognitive disability may make it considerably more difficult to protect oneself.  For some Indigenous people with a cognitive disability, having kin inside prison is the primary factor in doing prison time safely.  If there is no family inside, then this group is particularly vulnerable.

Prisoners who do not understand the processes within prison, and who then get into trouble frequently,  tend to get very distressed, and are at risk of self-harm or suicide.  For prisoners with cognitive disabilities who are also Indigenous, this sense of alienation might be exacerbated because of additional cultural factors such as the challenge of confinement, and the removal from land and country. Indigenous people with cognitive disability in prison are potentially extremely isolated, particularly if they are a long way from their family and land. 

Whilst there is a need for programs inside prison which are useful for Indigenous people with cognitive disabilities, it is difficult to separate any benefits such programs might have from the negative effects of incarceration, including reduction of living skills and self-esteem, and increased feeling of alienation and identification with an offending culture.   Whilst there is certainly a need to focus on the assessment and program needs of this group, there are still philosophical and pragmatic difficulties with these operating in a prison context.  Prison programs are by their nature fragmented.  They operate around the demands of the prison environment which might include things such as attending three musters a day and long periods locked in cells.  Despite the best intentions of the administrators of prison programs, the security considerations at the heart of imprisonment present a frequent impediment to the delivery of good programs.

Prison as another form of disadvantage
Although there are relatively few people who would argue that ‘no’ Indigenous people with cognitive disabilities should be sent to prison, the anecdotal evidence suggesting that this group is considerably over-represented
 is cause for  concern particularly for those prisoners who are serving very short sentences.  Because of the extent of over-representation of Indigenous people in prison, and the history of Indigenous deaths in custody, Indigenous communities view imprisonment less in terms of punishment for the crime, than it is in terms of disadvantage.  Prison is frequently seen as simply another form of disadvantage- a further extension of the white state into the lives of Indigenous people.  For Indigenous people who also have a cognitive disability, the notion of imprisonment as a form of punishment is not necessarily going to be meaningful given its cultural context, and the frequently long period of time between the commission of an offence and incarceration. 

Over-representation and sentences of under six months 

The NSW upper house inquiry into the increase into the prisoner population recommended that research be conducted into the impact of abolishing sentences of under six months.
.  To this end, both the NSW Bureau of Crime Statistics and Research, and the Sentencing Council of NSW have investigated this possibility particularly with regard to the potential savings in cost, as well as the reduction of the prison population.  Western Australia abolished sentences of under three months in 1995 and has since passed legislation abolishing sentences under six months which is soon to be implemented
., This legislation recognises the disruptive impact of imprisonment (including the potential loss of accommodation, employment and dislocation from community), as well as the tendency for particularly disadvantaged groups to be over-represented amongst those serving short sentences.  This is particularly the case for Indigenous people.  Indigenous people are more likely to be sentenced to a short prison term than non-Indigenous people.
.  In NSW around 20% of people serving short sentences in adult prisons are Aboriginal or Torres Strait Islander
.  In Juvenile Justice Settings, 54.6% of young people sentenced to control orders are imprisoned for less than six months
.  Given the over-representation of Indigenous people in Juvenile Justice Centres
, and the estimate that at least 10% of people in Juvenile Justice Centres have an intellectual disability, it is highly likely that young people with cognitive disabilities are over-represented in this group also.

The over-representation of Indigenous people doing short sentences is at least in part due to the large numbers of Indigenous people who have numerous criminal convictions
. This is itself related to policing practices, particularly the high level of surveillance of Indigenous communities and the use of arrest for minor offences
.. Even if the seriousness of the crime would not ‘normally’ warrant a prison sentence a history of criminal convictions often results in prison being seen by magistrates as the only option.  

There is some debate as to the extent to which people with cognitive disabilities are over-represented amongst those serving short sentences.  Some research has indicated that people with intellectual disability tend to commit either very minor offences or very serious offences.  Whilst minor offences attracting short sentences tend to be repeated (and include a high level of public order offences
), violent serious offences, tend to be ‘one offs’.  Both tend to be related to impulsivity
. People with cognitive disabilities are also more likely than other people committing crime to get caught, although not necessarily for the same reasons as Indigenous people.  Getting caught tends to be a consequence of the disability including the greater level of difficulty somebody with a disability might have in ‘covering their tracks’.  Also, people with cognitive disability can be vulnerable to being ‘set up’ to take responsibility by other people involved in the commission of a crime
.  
The abolition of short sentences would have a particular impact in reducing the numbers of Indigenous people with cognitive disability in prison who tend to get caught doing the same crime repeatedly.  However the absence of suitable alternatives to custody for this group continues to pose a significant challenge.  One of the additional difficulties for Indigenous people with cognitive disabilities who are sentenced to prison for short periods of time is the difficulty accessing good programs in this short period. Even when good programs exist, there is often not the time for the person to participate because so many prison programs require at least a six month commitment.  For juvenile offenders this is also the case with school based options.  Although a period in a juvenile justice centre could provide the opportunity for any special needs a young person might have with regard to learning to be identified, there is a limit with regard to the continuity and consistency of intervention on offer.

Information about Prisoners

There is the need for some sort of process whereby prison staff are able to access information from the community (possibly via the courts) as to the existence of a disability and the support needs of the person, if indeed the disability  has previously been identified.  This raises a number of privacy concerns with regard to the handling and sharing of this sort of information.  It was noted by participants in this project that it is frequently the case that when detailed reports with regard to intellectual disability and brain injury do exist, and have been viewed by the courts, this information is not transferred to prison
.  This can mean that the specific needs of somebody in custody are not taken into account, particularly if the person is not able to articulate these needs. It has been noted by AJAC NSW that coronial reports relating to Aboriginal deaths in custody tend to point to the break-down of communication between authorities, and the loss of vital information
.  The Royal Commission into Aboriginal Deaths in Custody recommended that medical information should be transferred between various state authorities, but it appears that this is still not occurring in any systematic way
.  This is a particular area of concern for Indigenous people with cognitive disabilities who may not be able to adequately communicate their needs whilst in custody.  
This issue highlights a tension between the ‘right to privacy’ for the Indigenous person with a disability and the safety of the person in prison.  Modern privacy legislation tends to emphasise the right to privacy without adequately reflecting the importance of quick access to information by those who need it to meet the safety and other needs of people cognitive disabilities
.  However, both Indigenous people and people with disabilities have historically been subject to intrusive state intervention with regard to the use of personal details thus increasing the need for respectful and ongoing consultation with both Indigenous and disability advocacy groups around this issue.  

Release from prison

If good programs do exist in prison, and they are able to accessed in the time that the person is in custody, then there are a whole set of other problems in terms of transferring the knowledge and skills acquired in the highly institutional and artificial prison environment to the outside world, where there may be very little support. There are very few post-release services in Australia which are suitable or accessible for Indigenous people with cognitive disabilities
.  When Indigenous people leave custody they frequently return to communities which are very disadvantaged with regard to access to services. There is a strong need to connect with families on release, but when communities are themselves dislocated, over-burdened or unsupported, this can be very difficult.  

There are a number of reasons why support is needed for this group once they have been released from prison.  Firstly, the experience of prison can be traumatic and can cause extreme distress.  It is often when people are released from prison that they are able to deal with this.  Secondly, a cognitive disability inherently affects a person’s ability to cope with change and readapt to a the less structured life outside prison.  Thirdly, if there have been any programs which have proved useful in prison, then these need to be reinforced in a supportive manner on the outside for them to have any prolonged impact.  Post-release programs constitute a form of tertiary crime prevention- that is they attempt to reduce re-offending behaviour.  Whilst there is clearly a need for a focus of energies on the damage and disadvantage which contributes to Indigenous people with cognitive disabilities being sent to prison in the first instance, there needs also to be a pragmatic focus on attempting to keep those who have been to prison from cycling in and out.

Specialist disability and Indigenous units in prisons
It was noted by participants in this project that many of the cognitive behavioural programs operating in prisons are not suitable for people with cognitive disabilities.  It has also been noted that Indigenous specific programs have consistently been found by Indigenous people in prison to be more meaningful than mainstream programs.
  There needs to be the option for Indigenous people with cognitive disabilities in prison to have access to culturally suitable programs which are pitched at a level which is appropriate to the cognitive ability of the participant, and have little or no literacy requirement.

Specialist disability units exist in some jurisdictions for those who are not able to be placed in the mainstream prison environment.  Participants in this project noted that the success of these units lies in appropriate levels of funding and program staffing, in addition to the availability of beds. These are usually not ‘cheap’ options because of the level of supervision required by this group.  In NSW there are specialist disability units in three of the state’s gaols.  A new unit has recently opened at Long Bay.  At the time of writing, 9 out of the 30 prisoners housed in the specialist units in NSW identified as Aboriginal.
   
Further investigation is required to explore the preferability of the use of specialist disability units for Indigenous people with cognitive disability, compared with specialist Indigenous units which cater for people who also may have a cognitive disability.  These options are perhaps reflective of a philosophical choice between the use of mainstream disability services for Indigenous people, and the use of specific Indigenous programs.  Although it is perhaps a public policy tendency to frame this choice as an ‘either/or’, the best outcome for Indigenous people with cognitive disabilities would seem to involve ensuring that white disability units are accessible, appropriate and safe for Indigenous people, as well as directing energy and resources  into Indigenous specific alternatives. 
Maintaining community and cultural links

As part of minimising the negative effects of imprisonment, maintaining links with a prisoner’s community is very important.  Contact with community and family is a key to reducing further alienation and disconnection whilst in prison
.  
Use of culturally appropriate services such as Aboriginal Medical Services should be facilitated.  Mistrust of both prison authorities and white health authorities, in addition to potential issues of shame, make access to adequate health care whilst in prison challenging.  Given that incarceration itself is potentially related to the consequences of health related disadvantage, the issue of health care (both in and out of prison) should be a priority. 
Issues for Action

23. The impact of abolishing sentences of under six months ought to be reviewed with relation to the potential such a step might have in terms of keeping Indigenous people with cognitive disabilities out of prison
.
24. There is a need for a better identification of cognitive disability and the associated needs and safety of Indigenous people with cognitive disability whilst in prison.  To this end, there is the need for a review of privacy legislation pertaining to this group, and an investigation into the way in which the safety and well being of people in prison might come into tension with privacy considerations.
25. Resourcing family support and visitor schemes, where families are assisted financially, as well as pragmatically, to visit their relative in prison requires further investigation with regard to Indigenous people with cognitive disability.
26. Access to Aboriginal medical services inside prison should be ensured for Indigenous people with cognitive disabilities.
27. Access to Aboriginal legal advice should also be ensured. 
28. There needs to be renewed effort to ensure that Indigenous people with cognitive disabilities have access to programs in prison which are culturally appropriate, and developmentally accessible.
29. The environment in which such programs should take place (in disability specific units, or Indigenous specific units) requires further examination.  As many options as possible should exist and these options should reflect the diversity of the needs in this group.
30. There is a need to either have a higher number of Indigenous people working in prisons, or to encourage access from outside Indigenous community groups to provide services inside the prison.
31. There is a great need for post-release services for this group.  There needs to be ongoing discussion with Indigenous communities about the manner in which these services are provided.  There are difficulties with the workability of post- release support being provided by the government organisation also responsible for punishing.  Non-government Indigenous alternatives require investigation.
32. There is a need for further examination of the use of peer-support schemes inside prison for Indigenous people
 .

33. There is a need for people who work within prisons to have access to information and training about the impact of disability, including with regard to the impact disability might have on the ability of people to quickly adapt to, or learn, new behaviours.  Training should include all prison staff, not just those working in disability specific units. 
34. Because of the relatively small number of women prisoners, this population group tends to miss out on specialised programs and specialised units.  Indigenous women with cognitive disabilities who are in prison require access to the same level of services as men

7_ Diversion, Alternatives and Sentencing Options

There is clearly a need to look at alternatives to custody for Indigenous people with cognitive disability.  There is nothing new in this suggestion.  The need to examine alternatives has been a constant refrain in Australian law reform for at least twenty years
 and is reflected in the vast bulk of literature on this subject.  The truisms of prison- that it makes people worse, that it further alienates and dislocates people from their communities, that it traumatises and institutionalises are particularly pertinent for Indigenous people with cognitive disabilities.  For many people, prison holds no great moral lesson about the rights or wrongs of the actions that led to their incarceration.  For people with cognitive disabilities, making the connection between the crime committed and time spent in prison is complicated further.  For Indigenous people, prison frequently represents another example of the coercive power of the white state, not necessarily any different from the coercion utilised in the removal of Indigenous children from their families.  Its usefulness as a form of punishment is therefore, seriously undermined for Indigenous people with cognitive disabilities.

It is another truism to suggest that there is a need to examine alternatives to custody or diversionary programs which have at their base an examination of the reasons behind the offending behaviour.  For people with cognitive disabilities, this includes an examination of options which examine directly the possible interplay between the disability and the offending behaviour.  A cognitive disability may for instance have a direct impact on somebody’s ability to control impulses.  There is the need to examine factors such as this when designing responses to crime, in addition to factoring in structural explanations.  
The danger with utilising psychological or cognitive explanations of offending behaviour comes when these explanations are given precedence over the more difficult to fix causes of crime such as poverty and homelessness.  There is certainly a tendency in many jurisdictions to focus on the criminogenic needs of people in custody (such as poor impulse control) instead of paying attention to other risk factors with regard to offending such as an absence of affordable accommodation.  However given the particular vulnerabilities of Indigenous people with cognitive disabilities in contact with the criminal justice system, there is a need to examine both the personal and the structural, in any adequate response to offending behaviour. 

There is a need for a thorough assessment of the accessibility and useability of diversionary schemes for Indigenous people with cognitive disability who are in contact with the criminal justice system
.  Diversionary programs and alternative sentencing options occur at different stages in the mainstream criminal justice system process, and require investigation with regard to their accessibility for Indigenous people with cognitive disability.  There are those programs which might happen instead of a court appearance, such as youth conferencing.  There are those which occur prior to sentencing occurring such as the Magistrates Early Release into Treatment Program, and then there are those which occur after sentencing (or at least after a guilty plea) such as the drug court in NSW, or the Koori court in Victoria.  Then there are diversionary programs, which aim to keep people from offending again, and often operate as adjuncts to the existing criminal justice system.
There are various mainstream programs, some programs particularly for people with disabilities and some particularly for Indigenous people.  At this stage, there are none particularly focused on Indigenous people with cognitive disabilities.
Existing options

Although a number of participants in this research noted awareness of diversionary schemes many participants also identified problems with regard to access to these programs, either as a consequence of the disability, or as a consequence of the Aboriginality.   Programs noted by participants include:
The Disability Diversionary Court in Western Australia -This offers an alternative to mainstream sentencing for people with intellectual disabilities in Western Australia.  However it was also noted by participants that very few Indigenous people fulfil the eligibility requirements which are the same as those for eligibility to the Disability Services Commission, that is ‘intellectual disability’ in accordance with the definition in the Introduction.  Many Indigenous people are not connected with mainstream disability services and cannot establish that they had their disability before age 18, thus limiting their ability to access alternatives.

Youth Justice Conferencing in New South Wales provides an alternative to the court process for young people
.  Conferencing involves the offender, the victim and supporters of both groups coming together with a conference convenor where the incident of the crime as well as its impact on those affected is discussed.  The conference participants work together to reach an agreed outcome which can involve the imposition of some form of penalty. It was stated by participants in this project that whilst this can be very positive, and impact on the reduction of offending behaviour
 , the level of police discretion involved in referring people to conferencing can make it less accessible for both Indigenous young people
 and people with cognitive disabilities.  There may also be problems with the absence of legal or advocacy representation for some particularly vulnerable young people.  It was noted in The Framework Report that, if the presence of intellectual disability is not identified, then young people with disability may well be disadvantaged in terms of the negotiation process of the conference
.  However, the Department of Juvenile Justice states a commitment to ensuring appropriate support and advice to conference participants with disabilities and enthusiasm to develop the role of conferencing with young offenders with disabilities
.

The Koori court in Victoria offers another example of an attempt to incorporate an Indigenous approach within the existing criminal justice framework.  Again, the extent to which this option is accessible to Indigenous people with cognitive disabilities requires further examination.  The Koori court involves elders, family members, and Aboriginal justice workers in the sentencing process, and attempts to conduct the court proceedings in plain language.  It is not set up like a traditional court room, using a large table around which the defendant sits with his or her family and the magistrate.  It operates for Koori people who have pleaded guilty, although the aim of the court is to find culturally meaningful sentencing orders.  The Koori court does not hear matter which involve sex offences or family violence.

The Port Adelaide Nunga Court has an Aboriginal elder who sits on the bench with the magistrate in order that cultural and community issues can be addressed throughout the court process.  Aboriginal attendance at the court is close to 80%, compared to 50% at other comparable courts
.
Circle sentencing has been piloted at Nowra in NSW..  It is a process for sentencing Indigenous offenders in a community setting, which as well as deciding on an appropriate penalty for the offender, aims to address the impact and the circumstances of the crime.  It involves the offender, the victim, and the local Indigenous community in the process, and although prison can be an outcome, it has a flexibility in terms of diverting people from mainstream custody. Circle sentencing requires further examination with regard to its accessibility for people with cognitive disabilities.  Early reports suggest that people with disabilities are accessing this sentencing option
 (even though this group were not necessarily a target), and that the involvement of the community in the process of discussing the crime enables information about the impact of disability on offending behaviour to be shared.  Circles have the flexibility to allow additional space for issues about all of the background circumstances of the crime
.
Drug Courts in NSW and the Northern Territory provide an alternative to mainstream sentencing options for those with drug dependencies, who have agreed to plead guilty and would be likely to receive a custodial sentence
  People with violent or sexual offences are not eligible.  In NSW, there is also a stipulation excluding people with ‘mental conditions’ which might restrict participation in any court ordered therapeutic interventions.  The accessibility of this option for Indigenous people with cognitive disabilities is potentially limited because of the general absence of appropriate services which the court might utilise to order people to attend
.


Magistrates Early Referral into Treatment Program in NSW.  This is a diversionary scheme where people are given the opportunity to access programs outside of a custodial setting which might assist them in addressing their drug related offending behaviour.  Magistrates order involvement in programs to be part of bail conditions, and success in treatment outside of prison may result in a continuing non-custodial sentencing option.  Again, this program is largely dependent on people being able to access the appropriate programs.  For Indigenous people with cognitive disability, the likelihood of accessing an appropriate program is very slim, particularly in regional areas.
Section 32 of Mental Health (Criminal Procedure) Act NSW - This section allows a magistrate to dismiss a charge against a person with a developmental disability or psychiatric disorder where the magistrate does not see it as appropriate to proceed with a trial.  This section tends to be used where magistrates see the person as having limited culpability and there are support services available to reduce the likelihood of the person re-offending.  The dismissal may be subject to conditions that the person cooperates with assessment or treatment.  Recent amendments mean that, if the person breaches the conditions in the six months after the dismissal, they can be brought back to court and the charges revived.   The question of whether appropriate services are available to facilitate a section 32 dismissal and support the person's compliance with conditions imposed by the magistrate requires ongoing investigation.
Corrections Health Court Liaison Scheme - This new NSW service has a psychiatric nurse in a growing number of local courts
. Where an accused appears to have a mental condition, the nurse carries out an assessment, and this can lead to a dismissal under section 32 (as outlined above) or, for a mentally ill person, a diversion to mental health services under section 33 of the Mental Health (Criminal Procedure) Act.  Where the Court Liaison Service has been involved, there has been a very high rate of diversion.  In a 14 month period from February 2003, 17% of the service's clients were Aboriginal
.
Mainstream alternatives to custody such as home-detention, community service orders and periodic detention were considered by participants to be limited in their accessibility to Indigenous people with cognitive disability.  It has been noted elsewhere that Indigenous people tend to be over-represented in full-time custody and under-represented in community corrections
.  Often there are criteria attached to programs such as home detention which end up excluding Indigenous households.  The presence of disability can also end up excluding people from certain sentencing options, due to perceptions about a person’s ability to comply with the option and the lack of support to assist compliance.   .  Similarly if a person is unable to provide financial recompense then they are not likely to be given monetary penalties, and if they are unable to understand probation conditions they are unlikely to be granted this option.

There is consistency throughout the literature and the responses from participants in this project, that Indigenous specific alternatives need to reflect a holistic approach.  That is, they need to focus on all aspects of the person’s well-being- physical, spiritual, emotional and social
.  The impact that cognitive disability might have on offending behaviour clearly falls into these categories and similarly calls for a holistic approach.  It would seem that there is good scope for meeting the needs of Indigenous people with cognitive disabilities within the framework of the holistic Indigenous approach.   Involving families and existing support networks, and viewing the disability in the context of the many other features of the person’s life are useful starting points in the design of any comprehensive disability service.  For Indigenous people with cognitive disability, this holistic approach would seem to be the most obvious starting point.

There are many Indigenous run diversionary options which were not identified by participants in this project
.  

It is often the case that alternatives or diversionary programs are deemed not suitable for particular groups with potentially high needs.  This is usually framed with regard to the inability of the person with the high needs to properly understand or comply with the process.  However, this view may be masking the need for the program to be more flexible and offer people with cognitive disabilities a greater level of support
Indigenous run schemes should constitute real alternatives to mainstream services.   That is, such programs need to be adequately funded and supported especially if they are to adequately accommodate the needs of people with cognitive disability.  Cunneen has noted that there are difficulties in the evaluation of existing Indigenous diversionary or community based programs not only because of the lack of solid data, but because the programs themselves are frequently short-lived, and under-funded
.
When the identification of having a disability is secondary to the identification of being Indigenous, this should be reflected in diversionary responses and alternatives.  This is not to say that mainstream diversionary and alternative schemes do not need to increase their levels of accessibility to Indigenous people with cognitive disabilities, rather that this needs to happen in conjunction with the option of Indigenous controlled alternatives.  As noted previously, the options available to Indigenous people with cognitive disability need to reflect the diversity of circumstances and diversity of need of this group.
Unfitness to be tried, not guilty due to mental impairment etc

Where a person does not understand the court process, they are said to be ‘unfit to be tried’ or ‘unfit to plead’ and they cannot be convicted in the normal way.  Legislation then spells out what happens.  In at least some Australian jurisdictions, legislation
 provides for a form of trial which can lead to a ‘qualified finding of guilt’.  The person may then be held in a prison (or psychiatric hospital if they are mentally ill).  .  The same sorts of options arise if a person is found not guilty because of ‘mental illness’ or ‘mental impairment’.

In the Northern Territory, the sentencing court can also make an order for the person to be supervised in the community.  A Territorian who responded to the questionnaire commented positively on the use of this option:

The supervision order options offer effective ‘sentencing’ options for this client group.  Although only a few cases have been tried under this legislation, there has been some success involving the client group.  One in particular is of an Indigenous client who was sentenced to a non-custodial supervision order at his home remote community.  The Department of Health and Community Services has provided a small individual care grant to enable this family to support him and engage him in appropriate activities with community members. 

In NSW, the Mental Health Review Tribunal regularly reviews people who are detained in the ways above.  The Tribunal can recommend release or conditional release if this will not endanger the community.  However, the Tribunal’s response stated:

The MHRT is able to recommend early release of these people, however in practice there are no available services to recommend release to.  Hence they remain in prison to serve full terms without any prospect of transitional release, nor support post release.

Victoria is the one jurisdiction which has a legislated option for prisoners with intellectual disabilities to be transferred to a facility run by the State government disability services.

How the various state and territory schemes impact on Indigenous people needs further examination.  
Issues for action

35. A major piece of research could valuably be undertaken into the suitability for Indigenous people with cognitive disabilities of diversionary and alternative sentencing programs currently operating in Australia.  This research could include recommendations on adaptation that programs need so as to make them suitable for this group.
36. Diversion and alternative programs should include a focus on the holistic needs of the individual and avoid discriminating against people with cognitive disabilities by including flexibility of approach and support.  This calls for adequate and stable funding for programs.
37. There should be both development of Indigenous specific diversion and alternative programs that are suited to people with cognitive disabilities and action to ensure mainstream programs are accessible to Indigenous people with cognitive disabilities.
Peter
Peter is 22 years old and has a mild intellectual disability. He was born in western NSW. He moved with his family to Sydney when he was about five. 

Peter’s first contact with the criminal justice system was for theft when he was ten. However, his first serious imprisonment was when he was 18. This was for break and enter. Since then, he has been convicted of assaulting a police officer and is again in gaol. Peter admitted to a serious drug problem which he says was to cover the pain of sexual abuse that occurred when he was ten. He “grew up smoking marijuana” and he has sniffed solvents since primary school. He smoked marijuana regularly from age 14, then began to use heroin and cocaine daily when he left prison the first time. He has never attended a drug and alcohol program and “does not like methadone”. 

Peter did not get along with his stepfather. Both his mother and stepfather have alcohol problems. He felt unwelcome at home and was eventually “kicked out”. He has spent some time living on the streets and at other times with an aunt on the outskirts of Sydney. His grandmother, who lives near his aunt, is also supportive. Peter says that one of the problems of living with his aunt is that there are a lot of people in the area who “get him into trouble with drugs and the law”. 

Peter’s schooling was disrupted with three school changes and truancy until he eventually left in year 8, aged 13. Peter is illiterate but says that he really wants to learn to read and write. Peter has worked once for a short time as a street cleaner. Although he says that he would not mind working, he had no idea how to go about achieving this.   As a young teenager, Peter showed a real talent at rugby league but has not played in recent years.

Peter admits to needing a lot of help. He currently has a number of fines which he says are accruing interest while he is in prison. He has no idea how to solve this problem. He thought his accommodation would be fine at his aunt’s except for the problems of peer group influences and pressure. His aunt also wants assistance because of Peter’s “difficulty understanding things”. Peter will soon be released on parole.

8_ Human Service Needs
Legal protections are of very limited value to Indigenous offenders with cognitive disabilities unless there are also culturally appropriate and accessible support services.  The ability to lead a ‘lawful’ life is complicated by a range of factors, including socioeconomic disadvantage, a feeling of alienation from white society and the discriminatory effect of laws
.  However, if community supports are not available, and the range of factors which impact on offending behaviour are not being addressed, there is a likelihood that dismissal of charges, bonds or release from prison will just be followed by further offending and trouble with the law.

The project’s consultation confirmed that these support needs are commonly not met. Even the most basic needs of Indigenous people with cognitive disabilities are frequently not met.  People are homeless, have poor access to health care, have difficulties accessing Centrelink benefits, are unemployed, and have limited access to good educational opportunities. In addition to this, many services are not accessible to Indigenous people.   

Mainstream and Indigenous Services

Many Indigenous people feel very uncomfortable using mainstream services.  There are frequently intimidating bureaucratic processes and an impersonal approach to the provision of service which can be alienating both from the perspective of Aboriginality and disability.  In 2001 the Commonwealth Grants Commission noted in their report into Indigenous Funded Services that Indigenous people did not tend to access mainstream services.  This report identified that mainstream services are frequently not accessible to Indigenous people as a consequence of their ‘design’, ‘funding arrangements’ and presentation
.  The deficits of mainstream services for Indigenous people with disability have also been noted in the small body of literature examining disability in Indigenous communities.  People are deterred from accessing services by their strong mistrust of government departments and by their seeing services as slow and inflexible.
  
Although there might be goodwill in non-Indigenous organisations, they do not often commit the time needed to build solid relationships with Indigenous communities in order to work in a really consultative and useful manner.  Non-Indigenous agencies also have a tendency to focus on the individual rather than the entire family.  Funding arrangements will often reflect this preference which is often not workable in Indigenous communities

Indigenous run organisations also have problems with regard to providing accessible services.  It was noted by participants in this research that the way Indigenous organisations are set up is frequently based on the needs of the funding provider rather than the needs of service users.  Organisations find ways of getting around this but it makes service provision complicated.  Indigenous organisations are resource poor, and tend to apply for money that they feel they are likely to receive rather than for what they have identified as being the real needs.  In addition, much money tends to be in form of one-off grants, rather than any real long term commitment, which means organisations frequently do not have the time to do the work they need to do in terms of building relationships so that the service might be successful. 

A review of the Commonwealth Disability Services Act reported that Indigenous people were underrepresented in funded services.  There were distance and cultural barriers to use of services.

Mainstream services for offenders with cognitive disabilities

In the context of offenders with intellectual disabilities, the NSW Law Reform Commission found:

· The lack of services to people with intellectual disabilities involved in the criminal justice system has been ‘a constant theme in earlier reports and in submissions’ to the Commission.  In particular, submissions and recent reports had pointed out that:

-
There were not enough preventative services.

-
There were not enough programs to address offending behaviour.

-
There was no alternative to prison for people who required secure or 
supervised accommodation.

-
There was not enough support to enable people with intellectual 
disabilities to have normal access to bail, parole and non-custodial 
sentencing options.
 

· If major gaps in services were filled, many people with an intellectual disability would not enter the criminal justice system and many others would not reoffend.

· There was a need to develop a comprehensive interdepartmental policy and procedural framework designed to protect the rights and needs of people with an intellectual disability, including appropriate service provision. 
 

In the meantime, it is costing the community a vast amount in human and financial cost not to meet the human service needs of offenders with intellectual disabilities
:

· Court costs – over $10,000 per day in the District or Supreme Court for the court, prosecution and legal aid.

· Imprisonment - $44,020 to $73,020 per annum (1996/97 figures).

· Police time; probation and parole.

· Victims compensation.

· Duplicative and ineffective responses by human services.

· Human costs to the victims of crime and to the intellectually disabled offenders.

The Framework Report

This report
 was the result of a two year research project to develop a detailed framework of the human services that are needed by offenders with intellectual disabilities and those at risk of offending.  The report is focused on NSW but its findings have broader relevance.

The report found that the needs of this group vary but range across – support coordination/ case management, clinical intervention directed at the offending behaviour, education and training, accommodation and related support, alcohol and other drugs services, mental health services and flexible approaches to promote acceptance of services.

A number of key themes run through the recommended framework:

Equity of access to disability services – Specialist disability services had tended not to be available to offenders.  Government disability services had usually been refused because the person only had a mild intellectual disability and was therefore not seen as a priority.
  And so offenders with intellectual disabilities had not had access to case management, supported accommodation, programs to address their challenging behaviour and other services provided by the Department of Ageing, Disability and Home Care. 

A cross agency approach - A wide range of government and community agencies needed to improve their capacity to work with offenders with intellectual disabilities and provide them with an equitable share of services. Relevant agencies include mental health services, and alcohol and other drugs services.  Dual diagnosis is common but health services tend to lack skills in working with offenders with intellectual disabilities, and inappropriately see them as the sole responsibility of disability services.

Cross agency cooperation was essential both to achieve coordinated support for an individual and to develop a concerted plan for achieving the service system that is needed.

Prevention and early action – Wherever possible, preventative and early action should occur before offending behaviour becomes entrenched. Schools and child and family services have key roles here.

A specialist capacity 
- A specialist capacity is needed with expertise in assessment of individual needs, clinical interventions to address offending behaviour, support coordination and related tasks.  The specialist capacity would do some direct work with offenders and act as training and consultancy resource to existing generic and disability services.  

Links with the justice system - Service provision needs to occur in close liaison with the justice system.  This would allow the justice system to make well-informed decisions about issues like bail and parole.  The report proposed links including a system of ‘justice plans’ developed in cooperation between justice system and disability service personnel.  These plans would link services that will reduce the likelihood of offending to bonds and parole conditions. There is such a system in Victoria set out in specific legislation.

The NSW Government has stated its commitment to redressing the problems highlighted in The Framework Report.
  Government agencies have taken some useful first steps towards meeting this commitment.  The Department of Ageing, Disability and Home Care (DADHC) now has people with ‘forensic issues’ as a top priority group for departmental disability services.  Also, the DADHC specialist Behaviour Intervention Service has considerably expanded its role in working with offenders.  However, the progress of the Senior Officers Group that was to facilitate a whole of government response to the needs of offenders with intellectual disabilities has been very disappointing.
Other states and territories

The jurisdictions that have grappled most squarely with the problems faced by offenders with intellectual disabilities are Victoria and Western Australia.  Victoria has a range of specialised disability services for offenders, including supported accommodation, emergency accommodation, support for people in their own homes and behaviour intervention and support.
  In Western Australia, there has been an emphasis on interagency cooperation through the Access to Justice Working Party.

Adult acquired brain injury

Whilst support services for offenders with intellectual disabilities remain inadequate, the situation tends to even worse for people who have acquired brain injuries as adults.   This is because they tend not to be eligible for disability services, many of which are focused on people with intellectual disabilities.  Disability bureaucracies tend to argue that adult acquired brain injury is the responsibility of the health system and the limited dedicated resources there tend to be focused on rehabilitation of people who have suffered major brain injuries in accidents. 

This demarcation problem in services provision can be particularly problematic for Indigenous people.  A Western Australian service provider commented:

Currently, this service can only be accessed by people who fit the criteria used by the Disability Services Commission in Western Australia.  This requires that the person establish that they have an IQ below 70, possess significant deficits in adaptive behaviour and can demonstrate that this disability was present prior to the age of 18. 

These criteria exclude many Indigenous people who may have a cognitive disability due to acquired brain injury or substance abuse which occurred after their 18th birthday or who are not able to demonstrate that it was present prior to their 18th birthday.  Many Indigenous people have not been referred to the Disability Services Commission during their childhood for a number of reasons and so trying to establish their entitlement to services as adults can be extremely difficult. Many people of Aboriginal descent have not been assessed during their school years due to non-attendance at school or inconsistent or itinerant attendance at school or because they went to schools which were poorly resourced in terms of psychological services and families may not have kept records regarding the person’s milestones. Sometimes learning difficulties have just been put down to Aboriginal issues.  In addition, where the damage has been caused by substance abuse, it is difficult to establish at what age the IQ fell below 70

Summary of key factors

In considering how to address the human service needs of Indigenous offenders with cognitive disabilities, a wide range of factors need to be taken into account:
· Indigenous communities being less inclined to define a person by his or her disability than white society. 

· The desirability of maximising the links between Indigenous offenders and their communities, heritage and culture.

· The deep socioeconomic disadvantage experienced in Indigenous communities.

· The diversity amongst Indigenous communities.

· The wide diversity of needs and backgrounds of Indigenous offenders with cognitive disabilities.

· The severely stretched capacity of Indigenous communities to provide support to vulnerable members of their communities.

· Indigenous people tending to be distrustful of white service agencies.

· Service agencies often not recognising cognitive disability in Indigenous people.

· White service agencies tending to be inaccessible to the needs of Indigenous people.

· The particular shortage of most kinds of human services in remote areas.

· The poorly developed capacity of white service agencies to meet the needs of offenders with cognitive disabilities, whether white or Indigenous.

Across Australia, people consulted in this project have grappled with these factors in a range of ways:
Some current approaches to meeting needs 

NPY Women’s Council - This Indigenous group provides a ‘hard core’ disability advocacy service for communities in remote areas around the intersection of Western Australia, South Australia and the Northern Territory.
The Council describes its work along the following lines -  The work has a focus on is what state governments tend to call capacity building- it is supporting people with disabilities to stay on their country.  People have felt very under-confident about their ability to look after people with disabilities, and there have been trends to ship people away to respite in very inappropriate ways.  People’s connection with family and with kinship structures is key to this approach.  It is about working in the ‘friend’ way, where a lot of time is taken to build relationships.  It is slow, respectful, responsive and timely work.  It is also about trying to demonstrate that  a service is practically pertinent- and people’s whole of life requirements are looked at throughout the advocacy process (ie, Centrelink, employment, training etc).  Getting away from the term disability does not mean that people do not need particular supports.  What makes people vulnerable is when public policy treats people as less than human, as having a deficit.

The work of the service is predicated upon a ‘whole-of-life’ and ‘whole-of-Community’ approach which understands these two components as necessarily inextricably linked. One component without the other, and hence one funding intent without the other, could not begin to address the myriad and complex issues experienced by Yarnangu with disabilities and their families, friends and Communities. 

RY’s story illustrates how this service operates:

RY is a 35 year old man who lives at his Community with his widowed mother, BY, having recently been released from prison where he spent ten years. RY requires significant support in many areas of daily living. BY has a number of other children whom she supports in a variety of ways.

When planning for RY’s release from prison took place, it was quickly evident that the kinds of Community infrastructure, both formal and informal, that would be required to assist RY to remain with his family and in his Community, and to be fully included in family and Community life, were very scarce. Support to assist BY to undertake the tasks associated with the everyday support of her son were not available, access to employment and training opportunities for RY were, and remain, extremely limited, as were, and are, opportunities to undertake recreational activities. Hence there was a clear requirement that advocacy, information, support and what may be described as the coordination of services was required to properly assist RY’s safeguarded release from prison and return to family and Community.

To this end, the service has endeavoured to build strong, respectful and responsive relationships with RY, BY, the ‘extended’ family and the broader Community in order to effectively support them to realise their visions and aspirations. The service has worked closely with the Community Advisor to facilitate RY’s participation in the Community Development Employment Programme where he is able to undertake tasks of his choosing that contribute to the Community and which evidently enhance his skill base and self-esteem. Whilst this employment and training opportunity for RY works sporadically, there now exists a precedent  infrastructure and a commitment from the Community to these kinds of employment and training opportunities which support people with disabilities and their families.

The service has worked closely with BY to ensure that she is also a focus of the provision of support.  For example, RY determined that he wanted to travel to a nearby Community to spend time with other family members to participate in cultural and recreational activities. The service liaised with family members, store managers and Community advisors from both Communities to organise the holiday, to ensure safeguards were in place for RY and to arrange the proper resourcing of contributing family and Community members. Whilst RY enjoyed a two-week stay with friends and family, BY was able to travel to an urban centre where she spent time with family and friends, undertook family and cultural business and enjoyed a break from what she considers to be the rigours of her everyday routine.    

The service has also assisted BY and RY in relation to a range of bureaucratic issues. For example, substantial advocacy in relation to Centrelink benefits resulted in the family receiving the appropriate kinds and levels of income assistance, liaison with the Department of Corrections ensured culturally pertinent communications between RY’s ‘case managers’ and the family and the translation of, and assistance with, complex information regarding medical and legal issues relating to RY enabling the family to better negotiate with government departments.

Notwithstanding these complexities, RY and his family continue to work against the prevailing poor outlook for Yarnangu with disabilities to remain with family and in their Communities. They have achieved this by virtue of their commitment to their family member as well as being responsive to the building of positive and productive relationships with agencies, advocates and service providers whose work it is to assist the family to realise their visions and aspirations.    

The advocacy service’s work with this family requires extensive, regular and frequent travel to meet with them as well as a commitment to building strong, reliable, responsive and respectful relationships with all family members as well as the broader Community including non-Yarnangu service providers. It also requires a high level of expertise in relation to the provision of advocacy, the dissemination of relevant and timely information and the capacity to assist families to undertake the tasks that will achieve their visions. 

Statewide Forensic Service, Victoria - This is a specialist service for offenders with intellectual disabilities.  Its senior clinician, Frank Lambrick, summarises the service needs of Indigenous offenders with cognitive disabilities as:
Indigenous support services - residential, outreach, vocational and pre-vocational services, recreational, health, mentoring and advocacy; 

Disability Services – case coordination, specialist intervention. 

These supports do exist to an extent but are under utilised and not co-ordinated effectively.

Mr Lambrick provides the following case example to illustrate key components of successful intervention with this population.

‘Bill’ is 40 years of age and was assessed as having an intellectual disability in the upper mild range of mental retardation (DSM-IV). The assessment probably underestimated his actual skill levels. Bill has a long history of poly-substance abuse (alcohol, marijuana, amphetamines, heroin, prescription and over the counter drugs) and therefore most likely has sustained brain trauma through this abuse.

At the time he was referred to the Statewide Forensic Service (SFS) approximately four years ago, Bill had an offence history dating back to when he was 13 years of age. There had been numerous unsuccessful attempts at referring him to drug and alcohol services. He had no history of adult institutionalisation and a history of independent living. His only contact with Disability Services was during times of crisis or reoffence. He resisted any attempts at proactive planning.  His first offence was burglary and wilful damage. He went on to commit 37 separate offences including burglary and theft, unlicensed driving, arson, forgery, possess fire arm, endanger persons. He had 2 terms of custody in youth training centres and 15 terms of adult imprisonment.

After his last term of imprisonment, Bill did not consent to any proposed residential placements during the pre-release planning process. He subsequently lived in a ‘squat’ for several months, before being placed in a supported outreach residential program that had links to the Indigenous service system. The focus of his treatment at SFS initially focused upon rapport building before focusing more specifically on aggression management approaches.

All staff and services involved with him participated in regular case conferencing. He has committed minor levels of offending over the last 4 years but nothing of sufficient seriousness to warrant additional community correctional or custodial orders. There have been no incidences of assault or other offences against support staff. The previous longest period of time he had spent out of prison was 6 months.

Mr Lambrick says that key factors behind the success of this intervention have been: 

· Strong co-operation between Disability Services, Community Correctional Services, the outreach residential program and Indigenous services. 

· Regular case planning between these services.

· Less of an emphasis upon supervision and more on monitoring and support when required. 

· A focus upon building rapport. 

· Adapting treatment approaches to make them more culturally relevant. 

· Flexibility regarding attendance at appointments.

Dubbo, NSW - Christine Smith works for the NSW Department of Ageing, Disability and Home Care as Aboriginal Service Support and Development Office based in Dubbo and covering an area right across western NSW.  She is experienced in trying to patch together support for people where services are scant.  In one case, she was successful because the person was eligible for ‘post school options’ funding.  She had to use a service from a list of approved service providers for this funding, and there were no Indigenous services on the list.  However, a service was willing to go on a steep learning curve to meet the person’s needs.  It employed a Koori worker and Ms Smith provided backup.  The service provided skills development, behaviour support and pay for a carer.  TAFE (adult education) was engaged too.
Ms Smith sees the need for greater cooperation between existing agencies including through Aboriginal workers.  Offenders would often benefit from being taken out to bush camps, engaging with Elders and Aboriginal men’s and women’s groups that are struggling to make things better in each town.  Some funding would help these groups.  There need to be drying out places that can meet the needs of people with cognitive disabilities.  Ms Smith points out that, in NSW, there is a particular gap in services between leaving school at 15 and being eligible for ‘post school options’ or ‘ATLAS’ funding at 18. 

Also based in Dubbo is a current pilot project of joint case management of four young Aboriginal offenders with intellectual disabilities.   The project involves the Departments of Juvenile Justice, Community Service, Police, and Ageing, Disability and Home Care.  This project will report on its progress later in 2004.  Janet Curran, Assistant Manager at Orana Juvenile Justice Centre, says that there are potential gains from Aboriginal liaison officers in each agency working together and with the families of young offenders.  Too often, young people are inappropriately remanded in custody – agencies should work together to build support for the young person in their own community.  

Meredith Martin - Dr Martin is a Sydney based specialist in addressing the needs of people with intellectual disabilities and extremely challenging behaviour.  Usual best practice amongst intellectual disability clinicians here
 is focused on seeking to identify the cause or function of the challenging behaviour and then addressing the person’s needs through enhancing their lifestyle and skills, for example skills in problem solving and anger management.  Where a person has a problem with offending behaviour, counselling and other approaches need to squarely address the offending behaviour.  Within this positive context, restrictive approaches may also be appropriate to help the person learn limits on behaviour and sometimes to keep the person at their home while positive approaches are being used.
Meredith has worked intensively in the above way with a small number of Indigenous people.  She says:

The process is the same as for non Indigenous people with disabilities except that, in designing the support and intervention program, the person’s culture, race and needs are all considered. In my experience, there has been a fear to do certain things in case the Aboriginal community is offended. Eg ‘say NO’ and set some limits. [However,] when this has ever been suggested, it is usually the Aboriginal people who have been wanting to be much tougher than others.

What is needed in addition to all the obvious things is a written service agreement with clear roles/responsibilities for all agencies…. Mentoring is good but difficult to sustain. Also, there are problems with how to retrieve the person when they go to The Block in Redfern. This has been a problem I have encountered on a couple of occasions. I was told I couldn’t go there and so from a programming point of view this was very difficult. I needed some means of getting access to information from this setting. The local Indigenous community (medical and legal) were helpful but totally stretched in their own resources to really do much.

You need a key Aboriginal person who is respected and listened to, to act as a liaison person with Indigenous areas and people.

My experience is that the mix of intellectual disability, brain injury and substance abuse as well as homelessness, past trauma/neglect and poor schooling (to put it mildly) have been so great for my clients that a multi faceted approach on a very sustained basis is the only hope of success. 

The difficulty of the group also needs people (eg politicians) to reconsider what is ‘success’. That is, there may be multiple reoffending but still be significant improvement.

Victims’ services

Victims of crime often need support services such as counselling.  It is very important that these services are culturally appropriate and suitable for people with cognitive disabilities.

In NSW for example, the Victims Support and Rehabilitation Act 1996 provides for monetary compensation and counselling for people injured by a crime.  There is a 24 hour Victim Support Line.  There is a network of approved counsellors, 80 of whom identify as specialised in working with Indigenous people.  Of those 80, a high proportion identify as having experience with mental health and intellectual disability. 

Other issues

Other ideas highlighted in the consultation were:
· The importance of service provision being flexible and mobile – some individuals will move about and service provision needs to be able to respond to this.  (The Aboriginal Legal Service at Redfern said that, at any one time, there is a floating population of between 8,000 and 10,000.visiting Sydney from other parts of Australia.)

· Aboriginal medical services are a very valuable core for service provision but also tend to be very stretched in their capacity.

· In many remote areas, schools are the one mainstream human service agency and may be well linked into Indigenous communities.  There are arguments for seeking to enhance their roles as service providers to young people in these communities.   

· Just as Circle Sentencing is showing promise as a way of engaging Indigenous communities in sentencing processes, there are arguments for ‘re-entry circles’ as a vehicle for preparation for a prisoner’s release and return to his or her community.

Finally, it is important to acknowledge the complexity of how individuals relate to their Aboriginality.  Some people may have be disconnected from a sense of Aboriginality and not necessarily interested in identifying ‘as’ an Aboriginal person. Many Indigenous people report feeling disconnected from, or uncertain about Indigenous culture, as well as excluded from white culture.  People may grow up on country which is not their traditional land, or be part of communities where there has been a loss of cultural independence. There is recognition of the desire many Indigenous people have to re-connect to their Indigenous identity in some Indigenous programs in prison which aim to teach people about traditional Indigenous culture.  The complex relationship with identity that some Indigenous people have is an important factor in the design of services for this group.  

For some, the interplay between their connections to white society and to their Aboriginality may be very complex, as the story of ‘Mary’ illustrates:

Mary is fourteen years old. In primary school, she was diagnosed with a borderline/ mild intellectual disability and Attention Deficit Hyperactivity Disorder (ADHD). 

Mary grew up in a large regional city. Her father is white and her mother is Aboriginal. Her parents separated. Sole custody was granted to her father and Mary has had very little contact with her mother. Mary’s father did not encourage contact because he believed that her mother was not a positive influence and that in her extended family there is a history of substance abuse and criminal behaviour. Nonetheless, Mary says she has a positive relationship with her maternal grandmother. Mary’s relationship with her father is positive and important to her. However, she says that her father has hit her ‘heaps of times’.  Mary’s father formed another relationship and Mary has younger half brothers and sisters.

Mary attended a regular primary school.  In years 4 to 6 she was in a special class. Mary went on to a special education program at the local high school.  While her experiences at primary school were mainly positive, she had lots of problems in high school. She was suspended several times for violence towards other students.  Mary worked from home with the help of the home school liaison officer. Her progress improved.

Mary then burnt down one of the school buildings. This appears to have been her first offence. Whilst awaiting court for the arson charge, she robbed a liquor store while armed with a broken bottle. 

Mary was detained at a juvenile justice centre where a number of issues emerged. Mary expresses a wish to become closer to her Aboriginal family and her Aboriginal culture. Mary also identifies as a lesbian. 

Prevention of disability

Lives are greatly damaged by substance misuse.  In some jurisdictions the impact of inhalant use needs to be the focus of attention, whilst in others, the use of alcohol is a more significant problem with regard to the impact on cognition.  
The consequences of petrol sniffing can extend well beyond the cognitive damage caused by the inhalants.  If there is low tolerance of sniffing within a particular community, this can lead to the person using petrol leaving the community and being cut off from informal sources of support.
Substance abuse in some communities can start from a very young age.  
The incidence of foetal alcohol syndrome
 amongst people involved in the criminal justice system in Australia is also of note.  Problematic alcohol use needs to be viewed in the context of the multitude of disadvantages which might be seen as unfolding from dispossession.  However, it also needs to be viewed in terms of the manner in which it contributes to a cycle of disadvantage by increasing the likelihood of criminal justice contact.  Some research has suggested that nearly a quarter of young people in juvenile justice institutions in British Columbia demonstrate the ongoing effects of foetal alcohol syndrome.

Issues for action

The central requirement is for the systemic socioeconomic disadvantage facing Indigenous Australians to be remedied.  However, in the meantime, more specific action is needed to better meet the support and human service needs of Indigenous offenders, potential offenders and victims of crime with cognitive disabilities:
38. Ongoing discussion should occur between government agencies and Indigenous communities about the needs of community members who have disabilities and ways to describe those needs that will be culturally acceptable and that will facilitate those needs being met.
39. Actions by human services need to recognise the following factors:

· So far as possible, assistance should be based on need rather than defining a person as having a disability.

· The diversity of Indigenous communities and of the wishes and needs of individual Indigenous people.

· The importance of maximising the links between Indigenous offenders and their communities, cultures and heritage.

· The deep socioeconomic disadvantage in Indigenous communities.

· The common need for well planned communication and coordination between the range of people and agencies involved in assisting a person.

40. Indigenous communities should be supported to enhance their capacities to provide support to community members who have cognitive disabilities, both through natural support systems and through funded programs.  This should include emphasis on:

· Advocacy programs based in communities.

· Mentoring programs.

· Providing the support individuals need to stay in their own communities rather than supported accommodation away from communities.

· Developing individuals’ self esteem and life skills.

· Vocational and prevocational programs.

· Enhancing the capacity of existing Indigenous services to identify and respond to the needs of people with cognitive disabilities.
41. Service agencies dealing with Indigenous offenders need an enhanced capacity to identify and respond to cognitive disability and in a culturally respectful manner.
42. White service agencies should enhance their capacities to work respectfully with Indigenous communities including through engagement with the communities (both generally and in responding to the needs of individuals), staff skills development, and employment of Indigenous staff in senior positions or with strong management support.
43. Demarcation issues between health and disability agencies need to be resolved in particular so as provide equitable access to support services for people with adult acquired brain injuries and those with dual disabilities.
44. Governmental service agencies need to identify and remedy practices and service gaps that restrict their capacity to assist Indigenous people with disabilities such as:

· Gaps in service provision eligibility between minimum school leaving age and adulthood.

· Restrictions on which service providers can be funded for particular purposes.

· Restrictions on employing relatives as carers.
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Appendix 1 – Questionnaire

Criminal justice and indigenous people with cognitive disabilities 

Could you help us by filling out an important questionnaire by 28 May?  

We have been engaged by Aboriginal and Torres Strait Islander Services of the Australian Government to do some research on the above issue.   The project will identify areas where research or action is required aimed at fairer treatment of indigenous people with cognitive disabilities who are in contact with the criminal or juvenile justice systems (the target group).  This contact might be as an offender, witness or victim of crime.

The project will consider issues including:

1. Prevalence of the target group in the justice system.

2. Capacity of justice system personnel to identify that an indigenous person has a cognitive disability and to respond appropriately to disability related needs.

3. Supports available in police interviews and in court.

4. Appropriateness of existing diversionary programs.

5. Adequacy of human services (mainstream, disability and indigenous) to provide members of the target group with a reasonable opportunity to avoid criminality and imprisonment, and to minimise recidivism.

6. Legislative issues related to the above issues.

The project has a national focus. We are sending the questionnaire to you because we think you may have valuable experience and ideas that would really help the project. 

Could you please fill out the attached questionnaire and return it to Mindy Sotiri at the postal address below, or by e-mail. If you have any questions or find it difficult to fill out the form, feel free to ring Mindy or Jim Simpson on the numbers below.

Please return the form by 28 May 2004.  We know this is a very tight timeframe but the funding for the project requires that it be completed within seven weeks.

At the end of the project, we will produce a report to the Commonwealth including recommendations for action and further consultation and research.  The timeframe of the project will limit the degree to which it can make firm recommendations.  However, we are hoping that the project can at least identify problem areas and provide a springboard for further action.

Thanks so much if you can help with this important project.

Jim Simpson
Mindy Sotiri

131 Bilga Crescent
9 Wemyss Street

Malabar 2036
Enmore 2042

(02) 934 55504 (phone/fax)
0401 940 340

jcsimpson@optusnet.com.au
mindysotiri@ozemail.com.au
Criminal justice and indigenous people with cognitive disabilities
QUESTIONNAIRE
Your name 
______________________________

Address
__________________________________________________

Organisation
______________________________

(if you are speaking for the organisation)

Occupation
_____________________________

(if relevant)

Phone number
_________________

Email address
_________________

The report will list people who filled in the questionnaire and may quote from some people.  However, please indicate here if you:

· Do NOT want your name listed in the report


____

· Do NOT want your name attached to any of your views 




quoted in the report

____

What experience (if any) have you had with indigenous people with cognitive disabilities in contact with the justice system?

In addition to answering the following questions, if there are relevant documents that you think we should see, please tell us where we might find them, or if possible provide copies.

When answering the questions, keep in mind we are focusing on issues for indigenous people with cognitive disabilities as:

· Offenders or alleged offenders.

· Victims of crime.

· Witnesses.

“Cognitive disabilities” include intellectual disability and brain injury flowing from trauma or substance misuse.

You may not feel you have anything to say on some of the questions.  Please feel free to answer only some questions.  Also, if there is not enough space for any answer, please attach an extra page.

1. Do you have any information about the numbers of the target group (indigenous people with cognitive disability) in the justice system?  If so, what can you tell us about this?

2. In your experience, do justice system personnel (police, lawyers, judiciary, corrections and community corrections staff etc) realise when an indigenous person has a cognitive disability?  What helps them realise this?  If they do not realise, why is this so?

3. What particular needs does an indigenous person with a cognitive disability  have 

· In police interviews?

· In court?

· In prison or dealing with community corrections?

4. Are those needs met –


Please give examples of any good or bad practices or systems, and any 
comments you have about their impact.
· In police interviews?

· In court?

· In prison or dealing with community corrections?

5. Are you aware of any diversionary programs that are available to provide alternatives to conviction for indigenous people with cognitive disabilities?  If so, what are these, and what is your assessment of their effectiveness for this group?  What else do you think is needed? 

6. Are you aware of any effective sentencing options for indigenous people with cognitive disabilities? What good options exist or should exist?

7. What human services do members of the target group need? (Indigenous, health, disability, youth services, supported accommodation, schools, mentoring, advocacy etc.)  Are these services available? Are they appropriate to the person’s indigenous background and disability?

8. Are there any other models of good practice you can point us to?

9. Are there specific comments you want to make about a particular kind of disability? For example, intellectual disability or brain injury from substance misuse.

10. Are there cultural issues you have not mentioned so far?

11. Are there law reform issues you have not mentioned so far?

12. Any other comments?

13. If your experience and answers are mainly focused on a particular state or territory, please say here. 

Appendix 2 - Project Participants

Written Responses

	1
	Tessa Boyd-Caine
	Mental Health Review Tribunal
	Team Leader, Forensic Unit
	NSW

	2
	Adam Brett
	Community Forensic Mental Health Service 
	Psychiatrist
	WA

	3
	Amanda Brown
	Prisoner Rehabilitation Team, Darwin Correctional Centre
	
	NT

	4
	Russell Goldflam
	Northern Territory Legal Aid Commission
	Legal Officer
	NT

	5
	Judy Harper
	Criminal Justice Support Network, Intellectual Disability Rights Service 
	Regional Coordinator
	NSW

	6
	Charlotte Ho
	Alice Springs Correctional Centre 
	Behaviour Therapist

/Psychologist
	NT

	7
	Frank Lambrick
	Statewide Forensic Service, Department of Human Services
	Senior Clinician
	VIC

	8
	Deirdre Logie
	Department of Health and Community Services
	Acting Director, Aged and Disability Policy and Program
	NT

	9
	Meredith Martin
	Consultant in Disability Issues
	Clinician
	NSW

	10
	Elizabeth McEntyre
	Aboriginal Heath Unit, Cessnock Correctional Centre
	Manager
	NSW

	11
	Wendy Morton
	Darwin Community Legal Centre
	Disability Discrimination Advocate
	NT

	12
	Leonie Murrin
	Correctional Centre Release Treatment Team
	Project Officer
	NSW

	13
	Jeff Nelson
	Aboriginal Policy, Department of Ageing, Disability and Home Care (DADHC)
	Manager
	NSW

	14
	Amanda Perlinski
	Department of Justice
	Intellectual Disability Diversion Coordinator
	WA

	15
	Caitlin Perry
	Darwin Community Legal Centre
	Manager
	NT

	16
	Charlie Stansfield
	Attorney General Department, Victims Services
	
	NSW

	17
	Geoff Troth
	Department of Juvenile Justice, Psychological Services
	Acting Director/

Psychologist 
	NSW

	18
	Gowan Vyse
	Behaviour Intervention Service, DADHC
	Forensic Casework Specialist
	NSW

	19
	Chris Wake
	Corrections Medical Services
	Custodial Physician
	NT

	20
	Christine Weir
	Alice Springs Correctional Centre
	Manager
	NT

	21
	WA Department of Justice (Various)
	WA Department of Justice
	(Various)
	WA

	22
	Anonymous 
	Lawyer
	
	WA

	23
	Anonymous 
	Disability Services
	
	WA


Interviews 

	24
	Eileen Baldry
	UNSW, School of Social Work
	Senior Lecturer
	NSW

	25
	David Bamber
	Central Australian Aboriginal Legal Aid Service
	Lawyer
	NT

	26
	Lester Bostock
	Inner West Aboriginal Company
	Cultural Consultant
/Disability Advocate
	NSW

	27
	Trevor Christian
	Aboriginal Legal Service, Redfern
	Lawyer
	NSW

	28
	Alison Churchill
	Community Restorative Centre (post release service)
	Executive Officer
	NSW

	29
	Chris Cunneen
	Sydney University, Institute of Criminology
	Associate Professor
	NSW

	30
	Annie Farrell
	NPY Women’s Council
	Disability Advocate
	WA

	31
	Damian Griffis
	Aboriginal Disability Network, People With Disabilities Australia
	Coordinator Aboriginal Disability Network
	NSW

	32
	Rowena Lawrie
	Aboriginal Justice Advisory Council
	Senior Policy
	NSW

	33
	Ray Jackson
	Indigenous Social Justice Association
	
	NSW

	34
	Ted Smeaton
	
	Disability Advocate
	NSW

	35
	Brendan Thomas
	Aboriginal Justice Advisory Council
	Manager
	NSW


Focus Group Attendance

	36
	Anne Langford
	Disability Unit, Department of Corrective Services
	Manager
	NSW

	(already noted)
	Meredith Martin
	
	Disability Consultant
	NSW

	37
	Rhonda Ansiewicz
	NSW Council for Intellectual Disability 
	Advocate
	NSW


Additional Consultations

	38
	Christine Smith
	Aboriginal Service Support and Development,

DADHC, Dubbo
	Support and Development Officer
	NSW

	39
	Janet Curran
	Orana Juvenile Justice Centre
	Assistant Manager


	NSW

	40
	Tracy Westerman
	Indigenous Psychological Services
	Managing Director
	WA


Break Down Via State/ Territory
	NSW
	23

	NT
	9

	WA
	7

	Vic
	1

	Total
	40


� Simpson, Martin & Green, 2001; Potas, Smart, Brignell, Thomas & Lawrie, 2003


� See Different conceptions of disability later.  


� Baldry & Green, 2002:14


� ABS, 2001 cited in Cunneen, 2002:12 


� Cunneen, 2002:12


� Bittles et al, 2002


� Beange et al, 1995





� For further information on these issues, see: Cocks, 1998; Wen, 1997; Simpson, Martin and Green 2001.


�Law Reform Commission, 1996: para 3.20 


� For example, most government disability services in NSW, Victoria and Western Australia.


� There are a small number of useful studies examining the needs of Aboriginal people with disability Australian jurisdictions (see Smeaton, 1998; Gething, 1994; Thomson & Snow, 1994; Tipper & Dovey, 1991) 


� The issue of recognition will be explored in more detail in the following section


� The results from the West Australian Child Health Survey Volume 2; Aboriginal Social and Emotional Well-Being are yet to be released – this document will articulate the population rates of intellectual disability, acquired brain injury, brain injury from substance abuse, foetal alcohol syndrome and other disabilities.


� Gething, 1994:29-30


� This estimation is supported by a 1994 study into Indigenous people with disability in the Taree area in NSW which found that Indigenous men were 2.5% more likely to have a disability, and Indigenous women were 3.9% more likely to have a disability then the non-Indigenous population (Thompson & Snow, 1994 cited in Smeaton, 1998:28).  


� Tipper & Dovey, 1991:4


� It is of note that there is no specific reference to disability in the 339 recommendations handed down by RCIADIC


� AIC, 2000 in Cunneen, 2002:35


� Aboriginal Justice Council, 2000 in Cuneen, 2002:36


� NSW Law Reform Commission, 1996b, paragraphs 2.5-2.9


� NSW Law Reform Commission 1996a 


� NSW Law Reform Commission 1993





� Personal communication with Mark Allerton, Director of Psychological and Specialist Services, Department of Juvenile Justice, 6 February 2004.


� Aboriginal people are for instance, over 8 times more likely to be the victim of a homicide than non Aboriginal people (Mouzos, 2000 in Cunneen, 2002:30) whilst Aboriginal women are 15 times more likely to have ‘violence’ as the cause of their hospitalisation than non-indigenous women (Australia Institute of Health and Welfare, 1999 in Cunneen, 2002:30)


� It has been suggested that between 50 and 90% of women with intellectual disability have experienced sexual assault or sexual exploitation (Simpson & Rogers, 2002:26)


� Simpson, Martin and Green, 2001:23


� Sloane, 2003:17


� Tipper & Dovey, 1991:4


� Hauritz, Sampford and Blencowe 1998: 157-158


� Ariotti, 1998; Smeaton, 1998; Mokak, 1997; Gething, 1994; Bosock, 1991; Tipper & Dovey, 1991;


� Smeaton, 1998:24


� The impact of the difficulties Aboriginal people have accessing mainstream or white services is examined in more detail throughout this document


� Smeaton, 1998:16


� Smeaton, 1998:16


� Otitis media is very common in Indigenous populations, and this inability to hear properly has a significant impact on the attainment of educational skills.


� Sloane,2003, notes that some traditional Indigenous people are likely to feel shame if they are singled out from the group for special attention in contexts such as the criminal justice system (2003:17)


� The needs of people with cognitive disabilities in courts are examined in more detail further in this report.


�   Dr Westerman notes work carried out by Judith Kearns in Western Australia and Graham Davidson at the University of Queensland.


� NSW Law Reform Commission 1996a: 17,18, 60,61.  The tool Hayes used was the Matrices Section of the Kaufman Brief Intelligence Test.  She chose this tool because it is untimed and not dependant on verbal skills or school learning.  It tests the ability to be adaptable and flexible when faced with novel problems. 


� Hayes, 2000


� NSW Police Service Comments on Framework Project (2001).


� See for example NSW Attorney General’s Department Access Link – Guide to Flexible Service Delivery.


� Simpson, Martin, Green, 2001:24


� Fitzgerald & Weatherburn, 2001, 


� In NSW the Bureau of Crime Statistics and Research found that ‘Aboriginal people are between 2.7 times and 5.2 times more likely than residents of NSW as a whole to become victims of violent crime’ although given the high levels of under-reporting it is considered that this is a conservative estimate (Fitzgerald & Weatherburn, 2001:1)  


� Report of the Royal Commission into Aboriginal Deaths in Custody, 1991; Lawrie, 2003: 


� This was noted by participants in the consultancy process and is also noted in Simpson, Martin & Green, 2001:24-25


� Intellectual Disability Rights Service, 2004


� Lawrie, 2003:5


� Although these policies exist, these processes are not always the experience of Aboriginal people in custody.  69% of Aboriginal women in prison said that they were not offered support, and many noted their annoyance at the level of racism they reported during their arrest (Lawrie, 2002:35) 


� These policies form part of the police code of practice for Custody, Rights, Investigation, Management and Evidence (CRIME)


� See CRIME (pp19-22)


� The Intellectual Disability Rights Service in Sydney is currently operating a three year pilot of a support network scheme called the Criminal Justice Support Network.  This is funded through the Department of Ageing, Disability and Homecare, and uses a volunteer network to provide support to people with intellectual disability (as both offenders and victims) in police stations and courts.  This project also has the capacity to train existing organisations about providing rights based support to other support people.


� Dean, 1994:50


� Dean, 1994:50


� Simpson, Martin, Green 2001:24





� In 2001 the Framework Report detailed the role of the support person in police interviews and suggested a role whereby the support worker was instrumental in assisting suspects to understand their right in policy custody, as well as advising police and legal representatives if it appeared to the support worker that the person in custody was not understanding the process (Simpson, Martin, Green, 2001:24-28) 


� See Issues for action with regard to the challenges in building relationships between Aboriginal communities and police


� NSW Law Reform Commission 1996(2): chapter 4.


� There is a limit of two hours  for all Indigenous people under the Commonwealth Crimes Act 1914, section 356G.


� The caution has now been simplified in NSW.


� Fitzgerald & Weatherburn, 2001:2


� Simpson & Rogers, 2002:


� Wilson, Nettelbeck, Potter & Perry, 1996:1


� Simpson & Rogers,  2002: 26


� In cases involving an Aboriginal victim, in 73% of sexual assaults, 72% of child sexual assaults, 85% of domestic violence cases and 86% of assaults occasioning grievous bodily harm, the offender was also Aboriginal (Weatherburn & Fitzgerald, 2001:2)


� A number of people interviewed remarked that Aboriginal people frequently sustain injuries whilst in police custody.  Whilst the cause of these injuries was generally argued by police to be as a consequence of ‘drunken accidents’, there was a strong suspicion that suspects in police custody were being assaulted by police officers.  Lawrie in AJAC (2001b) notes that there are well founded fears that Aboriginal people will die whilst in police custody (2001b:5)


� Aboriginal & Torres Strait Islander Women’s Task Force on Violence, 2000:98


� AJAC, 2001b:5


� Simpson & Rogers, 2002


� Weatherburn& Fitzgerald, 2001:2


� Mouszos, 1999 in Cunneen, 2001:31 





� Keilty & Connolly, 2001 


� This approach has happened organically in some Aboriginal communities, and has been adopted in a formal sense in other jurisdictions.  See the AJAC discussion paper on Holistic Responses to Family Violence (2001) for further information about responding to crime outside of criminal justice settings.


� As will be discussed in the following section, there are some alternatives to mainstream court processes for indigenous people which aim to address some of the barriers Aboriginal people face in court (such as the Koori Court in Victoria and Circle Sentencing in NSW)


� ‘Bush Courts’ are the notable exception here.  The administration of court processes in remote Aboriginal communities can occur in makeshift court-rooms which do not have the same level of formality as those in jurisdictions where court-houses are a permanent fixture.  There can however be additional problems associated with the choice of venue.  For instance, buildings attached to police stations are popular choices but reduce the sense of impartiality required in criminal justice proceedings (see Siegel, N, 1999:2-7)


� It is noted by the Cunneen in his submission to the NSW Sentencing Council that Aboriginal attendance at the Port Adelaide Nunga court is much higher (at 80%) than other courts where the Aboriginal attendance rate is closer to 50% (Cunneen, in NSW Sentencing Council, 2004:53)


� Siegel, 1999:2


� Siegel, 1999:8


� In 2000, the Committee on Intellectual Disability and the Criminal Justice System of the New South Wales Attorney Generals Department recommended that NSW adopt a number of options in order to support people with cognitive disabilities as witnesses.  This included the use of support workers, the use of screens separating the witness from defendants, and the use of closed circuit television. (Criminal Law Review Division 2000)  


� Criminal Law Review Division, 2000; para 3.3


� This will be explored later in this paper.


� See Weatherburn & Baker (2000) Managing Trial Court Delay





� The issues raised in this section refer to both adult and juvenile prisons.  Where there are distinct issues for young people in prison, these are noted.  


� Beyond Bars, 2003:1


� Although participants in this project were not generally able to give concrete figures with regard to the prevalence of this group in prison,  it was frequently noted that workers in the area felt that this group was over-represented.  In NSW, 30% of people in the specialist disability units in Correctional Centres are Indigenous, compared to 18% of the general prison population (information provided by Anne Langford and Col Rannard, DCS Disability Unit)  See further in Prevalence in this paper.


� Select Committee on the Increase in the Prisoner Population, 2001


� NSW Sentencing Council, 2004:9


� NSW Department of Corrective Services cited in Sentencing Council; 2004:48


� Lind & Eyland note that of these, 30% have ‘assault’ listed as their most serious offence, 25% theft, around 15% driving offences, another 25% breaches of order (2002:1-3). Cunneen notes that it is more useful to look at the impact of the abolition of short sentences over a period of time, then hypothesise about the impact on the prison population on any one particular day.  The abolition of short sentences has been found by some researchers to have the potential to decrease the Aboriginal prisoner population by 54% over twelve months (Cunneen, in Sentencing Council Report, 2004:48)


� NSW Sentencing Council, 2004:55


� Cunneen, 2002:35


� Cunneen, 2001b:25


� AJAC, 2000:8


� Aboriginal people are also over-represented with regard to public order offences. AJAC in NSW has stated out that, despite the recommendations of the RCIADIC, Aboriginal people are still being arrested for offensive language, and policing practices around drinking in public have not undergone any substantial change (AJAC, 2000:9)


� Law Reform Commission, 1996(2):2.20-2.23.  It is also noted by the Law Reform Commission that people with intellectual disability tend to be under-represented in crimes that involve premeditation and planning


� Simpson, Martin & Green, 2001


� It was noted by one Aboriginal Legal Service that they spent around $80,000 per year on psychological and medical reports.  These reports rarely were transferred with the offender to prison.


� AJAC, 2000:9


� AJAC, 2000:8-10


� See for example Privacy and Personal Information Act 1998 and the complex processes recommended in relation to use of this Act for people with cognitive disabilities in Privacy NSW 2004. 


� The exception here appears to be in Western Australia where it was noted by participants there are two post-release services specifically targeted to indigenous people with intellectual disability, including a mentoring scheme, as well as a transitional accommodation service for Aboriginal women.


� Bursill, 1999:2.  Bursill notes that Aboriginal specific programs tend to also focus on the desire of many Aboriginal people to reclaim information and knowledge about culture.


� Information provided by Anne Langford and Col Rannard from NSW Department of Corrective Services 


� Indigenous people should generally be housed in the closest prison to their community.  In some jurisdictions, there is considerable distance between ‘home’ and prison, and in other jurisdictions, this principle (another recommendation of the RCIADIC) is compromised because of bed shortages and the juggling act required to continue to house growing prison populations, and because of the competing argument for some prisoners to be in disability units.  In Queensland there are a number of family support and visitation programs which aim to facilitate Aboriginal family visits and contacts (see Turgeon, 1999:2) and in Western Australia there is an ‘Aboriginal Visitor Scheme’ where volunteer Aboriginal people provide a range of services including culturally appropriate counselling to people in custody, police lock ups, prisons and detention centres (see Prosser, 1999:4).


� As noted earlier, the options for this group when they are out of prison are limited.  The following section explores some possible alternatives.


� There is a peer-support scheme operating in Alice Springs where an indigenous person with a disability is supported by another indigenous prisoner


� From the Nagle Royal Commission in NSW in 1978, to the Royal Commission into Aboriginal Deaths in Custody in 1991, to the 2003 Select Committee Upper House Parliamentary Inquiry into the Increase in the Prisoner Population in NSW calls for alternatives to imprisonment have been in the public sphere in Australia for many decades .


� An excellent starting point for this analysis would be the thorough investigation into  ‘The Impact of Crime Prevention in Aboriginal Communities’ completed by Chris Cunneen for AJAC in 2002


� It is noted by Cunneen that most Australian jurisdictions have some form of conferencing possibility for juvenile offenders (2002:46).  


� Research by the NSW Bureau of Crime Statistics and Research found that following a youth justice conference, recidivism is reduced by between 15 and 22% (in Bargen, 2002:9)


� In the first evaluation of the NSW scheme it was found that indigenous young people were less likely to be diverted to a conference than non-indigenous young people. 24.3% of indigenous people were referred compared to 37.2% of non-indigenous people (Cunneen, 2002:46)


� Simpson, Martin & Green, 2001:90


� Communication with Jenny Bargen, Director, Youth Justice Conferencing September 2004.


� //www.magistratescourt.vic.gov.au/CA256CD30010D864/ 


� Cunneen, cited in NSW Sentencing Council, 2004:53


� See Potas et al (2003) for the review of Circle Sentencing in NSW


� There were examples given in the process of conducting interviews for this research where Indigenous people had been before the local court on a regular basis, and never had their disability acknowledged as a contributing factor in terms of offending behaviour.  It was only through the involvement of Aboriginal community members in the context of the conference that this sort of information was revealed.


� http://www.lawlink.nsw.gov.au/drugcrt/drugcrt.nsf/pages/drugcrt2


� It is noted in the Framework report that the NSW Drug Court is reluctant to accept people with intellectual disabilities (2001:46)


� There are currently 17 courts in NSW where this scheme operates


� Greenberg, D,2004


� In NSW around 10% of the Community Corrections population is Aboriginal (Cunneen, 2001b:26)


� Cunneen, 2001b:38


� Community Justice Groups and Aboriginal Supervision of Community Based Orders are of particular note


� Cunneen, 2001b:36


� Criminal Code Amendment (Mental Impairment and Unfitness to be Tried) Act 2002 NT; Mental Health (Criminal Procedure) Act 1990 NSW and Mental Health Act 1990 NSW Chapter 5.


� Intellectually Disabled Persons Services Act 1986 Vic section 21.


� See AJAC, 2000


� Commonwealth Grants Commission, 2001:xvi


� Tipper & Dovey, 1991:1-5


� Australian Law Reform Commission 1996: 135-136.  See also NSW Law Reform Commission 1999: 33.


� NSW Law Reform Commission 1996(2): Paras 11.1-11.2


�NSW Law Reform Commission, 1996: Para 11.44


� See particularly Recommendations 48 and 54, and page 359


� Simpson, Martin & Green, 2001:3-5


� Simpson, Martin & Green, 2001


� Simpson, Martin & Green, 2001:15


� Simpson, Martin & Green, 2001:44-46, 103-104 


� Simpson, Martin & Green, 2001:106-109


� Simpson, Martin & Green, 2001:38-41 and 62 


� Simpson, Martin & Green, 2001:68; Sentencing Act 1991 (Vic) ss 80-83.


� Letter from Faye Lo Po, Minister for Disability Services to the Intellectual Disability Rights Service dated 17 December 2001.


� Simpson, Martin and Green 2001:110-112


� Simpson, Martin and Green 2001:114-115





� Simpson, Martin and Green 2001: 38-40 and 53-55.


� Questionnaire response from Victims Services, NSW Attorney General’s Department.


� Foetal Alcohol Syndrome refers to a series of symptoms evident in the children of women who have drunk significant amounts of alcohol during their pregnancy.  Intellectual disability is one of the impacts of this syndrome (Williams, 1999:2)


� Williams, 1999:2
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