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Executive summary 

Introduction

This paper is focused on issues for Indigenous people with cognitive disabilities who are in contact with the criminal and juvenile justice system.  The paper identifies “issues for action” aimed at fairer treatment of this target group.  The focus is on issues for alleged offenders, victims and witnesses with cognitive disabilities.  Cognitive disabilities include intellectual disability and brain injury flowing from trauma or substance misuse.  
The project included a search of relevant Australian literature and consultation with a range of relevant people and organisations in the Indigenous, disability, justice and related sectors.
The project had a very tight timeframe confined to May and June 2004.  This resulted in limitations in the consultation process. While the project had a national focus, the consultations focused mainly on the situation in New South Wales, Western Australia and the Northern Territory.  
The diversity of Indigenous communities throughout Australia means that generalising about the needs of people with disabilities within these communities is very difficult.  Whilst this report identifies “issues for action”, it also acknowledges that the relevance of these actions will not be the same in every community, let alone for every individual.

There is however, an unfortunate consistency across Australia with regard to the high levels of social and economic disadvantage experienced by Indigenous people.  Any discussion of cognitive disability in Indigenous communities needs to be placed within the context of this disadvantage.  Being both Indigenous and having a cognitive disability is potentially a major dual disadvantage.
The writers were very conscious that they are not Indigenous people.  They relied on and valued the input they received from many Indigenous people.   It would be important for Indigenous people to be central players in carrying forward issues raised in this paper.
Prevalence and recognition
The available evidence suggests that Indigenous people with cognitive disabilities are highly represented as offenders and victims in the criminal and juvenile justice systems.

Cognitive disability is frequently not recognised by justice system personnel. Recognition is even less likely if the person is Indigenous.  There are a number of reasons for this interplay including:
1. The different conception of disability in many Indigenous communities and the associated absence of recognition of disability;
2. The mistrust many Indigenous people have of white organisations and the associated fear around disclosing disability if it is recognised;
3. The manner in which cognitive disability is masked as a consequence of other social and economic disadvantages as well as cultural factors;
4. A lack of appropriate consultation with Indigenous communities with regard to the ‘needs’ of Indigenous people when in contact with the criminal justice system;
5. The absence of services and culturally relevant assessment tools; and
6. A lack of training, skills and time in criminal justice system settings.
Although many Indigenous people do not separate out cognitive disability from other social or health issues, this approach is complicated within the context of a western criminal justice system.  The identification of a cognitive disability within these processes can have a very distinct impact on police practices, court proceedings and sentencing options.  This impact is often, though not necessarily, beneficial to the person.  For example, it can lead to the right to a support person in police interview and can be an additional mitigating factor in sentencing.

However, the label of ‘disability’ also has the potential to further stigmatise an already marginalised population.  The challenge for service providers becomes largely about how to ensure that Indigenous people with disabilities are treated fairly and have access to the same ‘rights’ as others throughout the system without exacerbating disadvantage by creating an additional ‘stigma’.

Issues for action 

Action is needed on:

A. Discussion with Indigenous communities about the impact of cognitive disability in the justice system.

B. Training of justice system personnel in culturally sensitive recognition of cognitive disability including through having relationships of trust with Indigenous communities.

C. Enhancement of availability in Indigenous communities of health and disability professionals and interpreters.

D. Further development of culturally valid and acceptable methods of assessment of cognitive disability.

Police

People with cognitive disabilities tend to be disadvantaged in police interviews as both offenders and victims.  Alleged offenders are rarely aware of their rights in custody, whilst victims of crime are often not taken seriously, or prematurely judged with regard to their ability to make a reliable witness in court.  Police interviews can yield very unreliable statements if the police are not skilled in communicating with a person with a cognitive disability or if the person lacks appropriate supports.
Aboriginality is another source of disadvantage.  There is also a very problematic history to the relationship between Indigenous people and the police and considerable distrust of the police in Indigenous communities.
Issues for action

A. Development of rights based support networks for Indigenous people with cognitive disabilities who are being interviewed by the police.  
B. Enhanced access to face to face legal advice for Indigenous people with cognitive disabilities who are suspects in police interviews.

C. Development of police skills in identifying and interviewing Indigenous people with cognitive disabilities.

D. Police practices to take better account of the impact of a cognitive disability, including the wording of the caution of suspects, the time limit a person can be held in custody after arrest, and processes for interviewing victims of crime.

E. Police building respectful and consultative relationships with Indigenous communities.

Court

There are many characteristics of the court process which present significant difficulties for Indigenous people with cognitive disabilities:  
· The formal and intimidating environment,
· The complexity and inaccessibility of legal language,

· The speed at which cases are heard and the absence of time with legal representatives,

· The often lengthy period of time between being charged with an offence and the court hearing, 

· The absence of Indigenous support workers, and

· The need for training about disabilities for all court staff including judges and magistrates.

Formal court processes often do not adequately meet the needs of Indigenous people, or people with cognitive disabilities.  Where alternatives to mainstream courts exist, these should be utilised.  Court processes also need to be improved.

Indigenous people with cognitive disability who are witnesses in court cases require assistance throughout the court process.  This includes emotional support, in particular for victims of crime.

Issues for action

A. Development of networks of trained support people for Indigenous defendants and witnesses.

B. Development of the skills of judges, lawyers and other court staff in identifying cognitive disability and responding to the impact of a cognitive disability in the court room.  
C. Greater use of plain language in court proceedings.

D. Defendants to able to spend substantial time with legal representatives prior to the court case so that a disability is recognised and appropriately responded to.

E. Enhancing the availability of interpreters if a disability is present and the person has English as a second language.

F. Particular examination of the implications for Indigenous people with cognitive disabilities of delays in court proceedings. 

Prison
Indigenous people with cognitive disabilities are at risk in prison.  The difficulties following implicit rules, including the prison ‘code’ can place this group at risk from other inmates.  Their difficulty following the explicit but complex rules of imprisonment means there is a greater likelihood of getting into trouble on a regular basis with prison staff.  The result can be the prisoner being at risk of assault and self harm.  Many prisoners with cognitive disabilities are forced to go on protection with a reduction in access to educational programs. 
Imprisonment can have various negative effects on all prisoners but especially those with other sources of disadvantage such as Aboriginality and disability.  These negative effects include reduction of living skills and self-esteem, increased feeling of alienation and identification with an offending culture.   
Because of the extent of over-representation of Indigenous people in prison, and the history of Indigenous deaths in custody, Aboriginal communities view imprisonment less in terms of punishment for the crime, than in terms of disadvantage
There is a need to focus on assessment and program needs of Indigenous prisoner with cognitive disabilities, whilst acknowledging the difficulty of meeting these needs in a prison context.  

Aboriginal specific programs have consistently been found by Aboriginal people in prison to be more meaningful than mainstream programs.  There need to be culturally suitable programs which are pitched at a level which is appropriate to the cognitive ability of the participant.

Specialist disability units exist in some jurisdictions for those who are not able to be placed in the mainstream prison environment.  The success of these units depends on appropriate levels of funding and program staffing.  These units may provide the best option for some Indigenous prisoners.

As part of minimising the negative effects of imprisonment, maintaining links with a prisoner’s community is very important, both links to family and to Indigenous service providers. 
Indigenous offenders with cognitive disabilities have an obvious need for support when they leave prison.  Firstly, the experience of prison can cause extreme distress.  Secondly, a cognitive disability inherently affects a person’s ability to cope with change and readapt to the less structured life outside prison.  Thirdly, if there have been any programs which have proved useful in prison, then these need to be reinforced in a supportive manner on the outside if they are to have any prolonged impact.  There are very few post-release services in Australia which are suitable or accessible for Indigenous people with cognitive disabilities.  
Issues for Action

A. Consideration of the particular arguments for abolishing sentences of under six months for Indigenous people with cognitive disabilities.
B. Enhancing the identification of cognitive disability and the associated needs of Indigenous prisoners with cognitive disability.  And meeting safety and program needs including in any disability specific or Indigenous specific units.


C. Resourcing family support and visitor schemes, to ensure family and other visitors for Indigenous prisoners with cognitive disabilities.
D. Ensuring access to Aboriginal medical and legal services and other Indigenous service providers for Indigenous prisoners with cognitive disabilities.
E. Development of post-release services for this group.  
Diversion, Alternatives and Sentencing Options

Diversionary programs and alternative sentencing options occur at different stages in the mainstream criminal justice process, and require investigation with regard to their accessibility for Indigenous people with cognitive disability.  There are various mainstream programs, and some particularly for people with disabilities and some particularly for Indigenous people.  At this stage, there are none spcifically focused on Indigenous people with cognitive disabilities.
Alternative and diversionary programs should be based on reasons behind offending behaviour including social factors such as poverty and homelessness.  Also, for example, a cognitive disability may impact on a person’s ability to control impulses.  
Significant programs identified in this project include:

· The (intellectual) Disability Diversionary Court in Western Australia 

· Youth Justice Conferencing in New South Wales.
· The Koori court in Victoria which involves elders, family members, and Aboriginal justice workers in the sentencing process.

· The Port Adelaide Nunga Court which has an Aboriginal elder sitting on the bench with the magistrate.

· Circle sentencing which has been piloted in NSW and involves the offender, the victim, and the local Indigenous community in the sentencing process.
· Programs for people with drug problems including the Drug Courts in NSW and the Northern Territory, and the Magistrates Early Referral into Treatment Program in NSW.  

· In NSW, magistrates have a discretion to dismiss a charge against a person with a developmental disability or psychiatric disorder, including with conditions that the person cooperates with assessment or treatment.  

· Mainstream alternatives to custody such as home-detention, community service orders and periodic detention.

Alternatives and diversionary programs are often deemed not suitable for particular groups with potentially high needs.  This is usually framed with regard to the inability of the person with the high needs to properly understand or comply with the process.  However, this view may be masking the need for the program to be more flexible and offer people with cognitive disabilities a greater level of support
 Issues for action

A. A major piece of research is needed into the suitability for Indigenous people with cognitive disabilities of diversionary and alternative sentencing programs currently operating in Australia.  

B. Development of mainstream and Indigenous specific diversion and alternative programs that are suited to Indigenous people with cognitive disabilities.

Human Service Needs
Legal protections are of very limited use to Indigenous offenders with cognitive disabilities unless there are also culturally appropriate and accessible support services.  The ability to lead a ‘lawful’ life is complicated by a range of factors, including socioeconomic disadvantage, a feeling of alienation from white society and the discriminatory effect of laws.  If community supports are not available, and the range of factors which impact on offending behaviour are not being addressed, there is a likelihood that dismissal of charges, bonds or release from prison will just be followed by further offending and trouble with the law.

The project’s consultation confirmed that these support needs are commonly not met. Even the most basic needs of Indigenous people with cognitive disabilities are frequently not met.  People are homeless and have poor access to health care.  In addition, many services are not accessible to Indigenous people.   Many Indigenous people feel very uncomfortable using mainstream services.  
There is a paucity of human services for offenders with cognitive disabilities, whether Indigenous or non Indigenous.  The needs of this group vary but range across – support coordination/ case management, clinical intervention directed at the offending behaviour, education and training, accommodation and related support, alcohol and other drugs services, mental health services and flexible approaches to promote acceptance of services.  There needs to be a flexible and coordinated response from mainstream agencies, specialist disability services and Indigenous services.
Demarcation issues are a major problem.  For example, adults with acquired brain injuries often fall between disability and health services.

Victims of crime often need support services such as counselling.  It is very important that these services are culturally appropriate and suitable for people with cognitive disabilities.

Issues for action

The central requirement is for the systemic socioeconomic disadvantage facing Indigenous Australians to be remedied.  However, in the meantime, more specific action is needed:
A. Ongoing discussion should occur between government agencies and Indigenous communities about the needs of community members who have disabilities and culturally appropriate ways to address those needs.
B. Actions by human services need to recognise the following factors:

· So far as possible, assistance should be based on need rather than defining a person as having a disability.

· The diversity of Indigenous communities and of individual Indigenous people.

· The importance of maximising the links between Indigenous offenders and their communities, cultures and heritage.

· The deep socioeconomic disadvantage in Indigenous communities.

· The importance of well planned communication and coordination between the range of people and agencies involved in assisting a person.
C. Enhancement of the capacity of Indigenous communities to provide support to community members who have cognitive disabilities, both through natural support systems and through funded programs, for example mentoring programs and skills development programs.

D. Enhancement of the capacity of service agencies dealing with Indigenous offenders to identify and respond to cognitive disability and in a culturally respectful manner.

E. Government service agencies remedying practices and service gaps that restrict their capacity to assist Indigenous people with disabilities such as:
· Demarcation issues in relation to people with adult acquired brain injuries and those with dual disabilities.

· Gaps in service provision eligibility between minimum school leaving age and adulthood.

· Restrictions on which service providers can be funded for particular purposes.

· Restrictions on employing relatives as carers.
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