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Victims & Offenders In The Criminal Justice System

In public debates about law and order, it is often argued that the justice system is soft on criminals and unfair to victims of crime.  The rights of victims are frequently depicted as being in direct opposition to the rights of offenders.  

When sentences or penalties are deemed too soft, community groups and the media often express dismay and/or outrage at such outcomes because they are seen to negate the rights and experience of those who have suffered directly as a consequence of the crime committed. 

Is It The Case That Victims Have No Rights?

Victims of crime are frequently disappointed by the court system and can feel alienated and further victimised by the criminal justice process.  Victims can often also feel extremely angry, traumatised and distressed about the crime and its subsequent impact on their lives.  For a long time in NSW, the experiences of victims of crime were overlooked in criminal justice process, and victims' groups worked hard to ensure that their voices were heard in law and order debates.  

Few people would argue that victims should not have the right to information on decisions that impact the sentencing on their case.  However, the extent to which victims should participate in the decision-making processes of the criminal justice system is a more complicated and contentious issue.

In NSW there have been a number of legislative changes in the last decade that have explicitly acknowledged the ‘rights’ of victims. For example, the 1996 Victims Rights Act provides rights of participation to victims of crime and enables them to have input into most stages of the criminal justice system including bail proceedings, sentence hearings, classification (of prisoners) hearings and parole decisions. At each of these stages of the criminal justice process, victims are able to request and access information, and put submissions forward (to the court, to the prisons and to the parole board) expressing their opinions about any proposed action or changes in terms of an offender's bail, sentencing, classification or parole.  

Some Involvement by Crime Victims In The Criminal Justice System Is Beneficial For All Parties

The judicial process can be improved by incorporating the experience of crime victims.  The most obvious example of this is restorative justice processes. Restorative justice is concerned with reconciliation and healing and emphasises repairing harm caused by criminal behaviour. This is achieved through cooperative processes that involve all the parties and may include mediation, community conferencing, victim assistance, ex-offender assistance, restitution and community service. Victims, offenders and community members have an opportunity to meet to discuss the crime and its aftermath and can participate in the resolution of a specific crime. Offenders are required to take steps to repair the harm they have caused. Ultimately the goal is to restore victims and offenders to contributing members of society. 

Restorative justice requires personal accountability because such programs are only available to individuals who plead guilty. Where implemented, restorative justice has bought about a reduction in prison numbers and offending. Conferencing involves mediation between victim and offender, or a family group conference, where the victim, offender, and their supporters take part in the mediation. Offenders may be diverted from the court system, reducing costs and keeping the procedures flexible. Victims are empowered by the opportunity to confront their offenders and have input into the outcome. Offenders’ are assisted with rehabilitation because the process is non-stigmatising and re-integrative. Communities are able to be involved in dealing with their own conflicts. 
Early research into Youth Justice Conferencing suggests that re-offending rates are reduced by 15-20 percent, compared to rates for young people dealt with through the traditional court system, and reduced by up to 28% for first time offenders.
 Conferencing is not suitable for all kinds of crime.  Nor is it available for adult offenders in NSW as an alternative to court. However it is a good example of how victims can participate in the criminal justice system without compromising the rights of offenders. 

What Are The Limits To Victim Participation In The Criminal Justice System?

Principles of objectivity, consistency and transparency must underpin any effective criminal justice system.  The judicial framework and the processes used to determine guilt and penalties are complex and the judiciary is required by law to take into account many factors.  A judge or magistrate should allow the views of victims in any assessment of the impact of a crime. However, public confidence in the integrity of due legal process in NSW could be weakened if victims views on guilt and sentencing were given prominence. 

It is also important to note that the roles, “rights” and status of victims and offenders are not always clearly separated into two groups and are not always in opposition to each other. Many offenders have been victims of crime themselves - in NSW prisons, a very high percentage of women prisoners have been the victim of physical and/or sexual assault. Further, it is friends, partners or family members of the victim that are the offenders in all domestic violence, most sexual assaults and most common assault. 

Conclusion

It is important to acknowledge the rights of victims within the judicial process. The introduction by legislation of clear rights of participation for victims at various stages of the criminal justice system, and the involvement of victims in restorative justice processes including conferencing are positive trends. 

However there are limitations to victim participation within the current judicial framework and the rights of victims are not always in opposition to offenders. Often appeals to ‘victims rights’ are really a code for calls for harsher penalties and reduced rights for offenders and suspects, rather than a means for addressing the practical concerns of victims, like compensation, counselling, assistance and information. 
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