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The Figures

People with an intellectual disability are being drawn into the criminal justice system at an alarming rate.  People with intellectual disability are highly represented throughout the criminal justice system. They make up between 1 and 3% of the general population, but make up at least 10% of young people on detention of community based orders .
  As many as 23% of people appearing before NSW Local Courts on criminal charges may have a mild or borderline intellectual disability.
 

What is intellectual disability?

Intellectual disability is a learning disability. An intellectual disability has traditionally been defined as an IQ score of under 70 (or 75 taking account of error factors in IQ tests) together with deficits in personal skills, such as independent living, communication and social skills. The disability must have occurred when the person was under the age of 18 years.

Having an intellectual disability can mean that it takes a person longer to learn things.  It may mean that the person has difficulty reading and writing. The disability may affect the way that the person talks. They may find it difficult to understand abstract concepts.

Intellectual disability can be caused by brain injury at birth, genetic causes or other conditions.
Is intellectual disability the same as mental illness?

Intellectual disability is very different from mental illness. Mental illness generally affects a person’s perception and mood. It is often episodic and its onset tends to be in early adulthood.

Intellectual disability affects learning, not perception or mood. It is generally constant over a person’s lifetime and happens to a person when they are born or during childhood.

Some people have dual diagnoses, that is both an intellectual disability and a mental illness.

Are people with an intellectual disability more likely to commit crimes?

No.  The increased rate of contact with the criminal justice system is due to:

1. people with an intellectual disability being treated differently by police and the courts; and

2. the psychological and socio-economic disadvantage experienced by people with an intellectual disability.

Different treatment by police and courts

People with an intellectual disability are more likely to be arrested, questioned and detained for minor public order offences.  People with an intellectual disability are more likely to admit to offences, including ones they did not commit, perhaps from a desire to please the police officer or because they do not want to acknowledge that they did not understand the police officer’s questions. They are refused bail more often and are more likely to be given a custodial sentence because of a lack of adequate support in the community. People with an intellectual disability serve longer sentences or a greater part of their sentence before being granted parole.

Even though people with an intellectual disability are entitled under the law to have a support person present for any police interview, the reality is that it is not always possible to get a support person, especially someone who is well trained to support the rights of people with intellectual disability.

What can be done?

Changes are needed to the criminal justice system

People with an intellectual disability are less able to understand and protect their interests when dealing with police or the court system. They are disadvantaged because police interviews and court proceedings are based on verbal communication, an area in which people with an intellectual disability often have skill deficits.
  

People with an intellectual disability are also often very vulnerable inside NSW prisons.  Understanding the rules of prisons (the spoken and the unspoken rules) can be very hard for anybody who is not familiar with the prison system, and is often exceptionally difficult for people who have an intellectual disability.  Not following the official ‘rules’ can get prisoners with an intellectual disability into trouble with custodial staff, and not following the prison code, and the unofficial rules can get prisoners with an intellectual disability into trouble with other inmates.  

Although there are some units specifically for people with intellectual disability within the NSW prison system, the majority of prisoners with an intellectual disability are not placed in these units.  This is partially because these units are small, partially because intellectual disability is often not identified by prison authorities, and partially because some inmates do not want the stigma of being in a “disability” unit.

Prisons are often dangerous places, and can be especially dangerous for those who are disadvantaged by way of an intellectual disability.  Quite aside from this, sending people to prison is a very expensive and ineffective way to address the offending behaviour.  For people with an intellectual disability, the experience of prison can be traumatic, physically dangerous, dislocating, and increase the chances of institutionalisation.  This is not a good starting point for trying to address the causes of offending behaviour.

Some strategies that could reduce the overrepresentation of people with an intellectual disability include:

· time limits for how long police can hold a person with an intellectual disability for questioning after they have been arrested and adding a requirement that they have a lawyer present

· making sure the person understands the caution given by police (the statement police make before questioning a person which advises the person that they do not have to answer the questions)

· disability related arrangements for the giving of evidence in court and allowing the court to hear evidence about how a person’s intellectual disability affects them

· better screening processes in prisons so that it is clear which people going in to prison do have an intellectual disability, and so that programs and operations can be designed to ensure that prisoners with an intellectual disability are safe.

· funding for post-release support services for people who are homeless and have an intellectual disability

· ‘In-reach’ support workers from the community to work with those people in custody with an intellectual disability

· Whenever possible, alternatives to prison for people with an intellectual disability should be made available.


Changes are also needed to the welfare and service system

Changes to the service system are key to preventing or reducing people with an intellectual disability being drawn into the criminal justice system.

They include:

· improved access to specialist disability services for offenders with an intellectual disability or those at risk of offending

· better co-operation across government and with community agencies, including between criminal justice system agencies and the human services sector.

· schools, and child and family services need to play a key role in prevention and early intervention

· specialist workers are needed to provide individual casework, and also to provide their expertise to other professionals

· supported community accommodation is needed for people with an intellectual disability who are at risk of being involved with the criminal justice system

In 2001, Attorney General Bob Debus launched The Framework Report
, a detailed analysis of the human service needs of offenders with intellectual disabilities and those at risk of offending.  The Framework Report was produced by the NSW Council for Intellectual Disability (CID) and the Intellectual Disability Rights Service (IDRS).  

What is the government doing about it?

In the five years since release of the Framework Report, some valuable reforms have occurred.  The NSW Government deserves applause for some substantial inroads into a major social problem.  However, reform has been patchy and still awaits strong coordination across government. 
 

Statement of Commitment December 2001

“The NSW Government is committed to providing a legislative and service framework that is able to address the complex policy and service delivery issues presented by the over-representation, high recidivism and vulnerability of people with an intellectual disability within the criminal justice system or at risk of contact with the criminal justice system.”

(Faye Lo Po’, Minister for Disability Services)

Actions in Disability Services

· In 2002, the Department of Ageing, Disability and Home Care (DADHC) issued policies that made offenders and those at risk of offending a top priority for service provision.  DADHC enhanced its Behaviour Intervention Service including specialist positions in working with offenders.  

· CID did an “Are needs being met?” survey in 2003 which indicated that people who had advocates were usually able to access case management and behaviour support services.  There was a fundamental gap in appropriate accommodation and related support

· A specialist Criminal Justice Program - In the 2005 NSW budget, DADHC received a recurrent funding allocation for accommodation and related support for offenders with intellectual disabilities. This started with $2.5m in 2005-6 and then $5.6m in 2006-7.  The Government’s Stronger Together package has now further enhanced this commitment to steadily rise to $27.9m in 2010-11, that is accommodation/ specialist support for 200 people.

· The Criminal Justice Program includes  Casework and Clinical Teams that will both work with clients of the program and provide consultancy to DADHC staff throughout the state who are working with offenders and those at risk of offending. 

· DADHC has also funded the Criminal Justice Support Network (CJSN) to provide support for people with intellectual disabilities in court and police interviews.  This unit of the Intellectual Disability Rights Service provides a statewide consultancy service and a direct service in Sydney, the Illawarra and Hunter regions.  The CJSN won the 2005 Law and Justice Volunteer Award of the Law and Justice Foundation NSW.

· Some non government services have been gradually developing their skills and roles in working with offenders.

DADHC and funded disability services are now assisting many more offenders with intellectual disabilities than they were in the 1990s.  However, there remains much to be done to translate the DADHC initiatives into a consistent and skilled response by DADHC case management and other services around the state.  There have been long delays in DADHC finalising a clear policy and resource manual on its role with offenders.  

There are particular problems with DADHC’s response to the needs of people who have charges in the Local Courts.  Patterns of offending and imprisonment too often escalate because of slow, unskilled or inadequate responses by disability services.  A trial of a court liaison service has been very slow in commencing.

Disability services also do not cater adequately for Indigenous people and those from CALD backgrounds.  It is very important that all actions to address the needs of offenders with intellectual disabilities take account of the diversity of our community.  Refreshingly, one of the first projects funded out of the Criminal Justice Program is focused on Indigenous people in a regional area.

While the funding allocations for accommodation and related support are a very big step forward, their initial focus on people leaving correctional centres needs to be broadened to allow a much greater early intervention approach.  Also, the funding needs to be flexibly focused on the supports individuals need to live in the community, and not concentrate on congregate or inflexible models.

Corrective Services

In 2001, the Department of Corrective Services had two staff focused on coordinating services for prisoners with intellectual disabilities.  There were also two additional support units in gaols at Long Bay and Goulbourn, accommodating approximately 25 inmates with limited programs.

The two staff have now developed into a multidisciplinary Disability Services Unit with twelve staff and a statewide focus, though mainly confined to prisoners as opposed to people on bonds and other community based orders.

In 2004, the Minister for Corrective Services opened three new additional units at Long Bay to provide assessment and a range of specialist programs for 72 prisoners with intellectual disabilities.  The Minister emphasised the high level of professional staffing and programming that would be in the units.  

However, only one of these three units became operational.  In August 2006, the second unit became operational but the Minister said that the third unit may not become operational for another two years. 

The previous unit at Long Bay has closed but the one at Goulbourn remains open.  And so, overall there has been a major enhancement of the additional support units.

The additional support units are only for men.  Specific action is needed to address the safety and program needs of women prisoners also.

There has been much less tangible progress in Community Offender Services than in prisons.  There was an $800,000 funding allocation for 2005-2007 for post release accommodation and support for a wide range of “special needs” people leaving gaol. In early 2007, this program is yet to become operational.

There is also a project in Community Offender Services aimed at coordinated case management for people with disabilities or mental illnesses on community based orders.  Some regional part time coordinator positions have been created.  It is unclear at this stage how significant this initiative is.  International experience shows that there is always a danger in joint services for offenders with intellectual disabilities and those with mental illnesses.  It can be too tempting to devote most of the resources to people with mental illnesses for whom psychotropic medication may be a comparatively simple way to reduce the likelihood of reoffending.

Juvenile Justice

Recent studies by the Department of Juvenile Justice (DJJ) show that at least 10% of young offenders in detention or on community based orders have an intellectual disability and another 30% or more functioning in the borderline range of intellectual disabilities.  These studies also found high incidence of psychiatric disorder.  Working with people with disabilities needs to be recognised as core work of correctional agencies.

DJJ has had a Disability Action Plan 2004-2006 which aimed for wide ranging action to increase diversion from the justice system and to provide effective services to young people in that system.  Some progress has occurred though it is difficult to evaluate the full extent or impact of that.

There was a valuable cross agency case management project carried out in the Orana region working with four Aboriginal young people with intellectual disabilities.  A similar project is currently being developed in Mount Druitt.  DJJ is also carrying out a project focused on enhancing the role of youth justice conferencing with young offenders with intellectual disabilities.

These sort of projects need to be springboards of learning for state-wide action.

Other agencies

A range of agencies has acknowledged the need to improve their roles in assisting offenders and potential offenders with intellectual disabilities and pointed to broader initiatives that may help, for example, the Department of Education and Training and Mental Health Services.  

A few offenders with intellectual disabilities have been assisted by the Integrated Services Project, a three year pilot project of DADHC, Health and Housing which is to provide intensive support to 75 people with a range of disabilities and complex challenging behaviour. 

Cross agency action 

Since 2002, there has been a Senior Officers Group (SOG) on Intellectual Disability and the Criminal Justice System.  This Group was to develop a whole of government policy and plan of action. The SOG process has been marked by lengthy delays, lack of clear direction and changes of course.  In 2004, The Ombudsman conducted an investigation and reported adversely on DADHC’s leadership of the SOG. The Ombudsman continues to monitor its progress. 

From 2005, the SOG has focused on a range of trial projects, some of which have already been referred to.  Others are:

· A case management project for repeat minor offenders identified by NSW Police.

· A multi agency collaboration project led by DET focused on young people in a special school in a disadvantaged area.

None of the projects is sufficiently advanced for it be seen whether it will provide substantial benefits to its consumers or be something that should be replicated state-wide.

On a positive note, the CEOs of all justice and human services agencies met in late 2006 to review the SOG’s progress and action to date on the Framework Report and Law Reform Commission Report.  DADHC also states the SOG is developing a set of principles to strengthen cross agency service delivery for offenders with intellectual disabilities.







� New South Wales Law Reform Commission (1996) Report 80: People with an Intellectual Disability and the Criminal Justice System.  NSW Young People on Community Orders Health Survey 2003-2006 and 2003 NSW Young People in Custody Health Survey. The latter reports are available at www.djj.nsw.gov.au 


� New South Wales Law Reform Commission (1993) Research Report 4: People with an Intellectual Disability and the Criminal Justice System: Appearances Before Local Courts.


� Legal Information Access Centre (LIAC) (2002) Hot Topics 39: Intellectual Disability & Criminal Law.


� New South Wales Law Reform Commission Report 80.


� New South Wales Law Reform Commission Report 80.


� Legal Information Access Centre (LIAC) (2002) Hot Topics 39: Intellectual Disability & Criminal Law


� Recommendations of the NSW Law Reform Commission in Report 80.


� Committee on Intellectual Disability and the Criminal Justice System (2000) People with an Intellectual Disability Giving Evidence in Court, Attorney General’s Department (NSW). This report is available at www.lawlink.nsw.gov.au/clrd.


� J. Simpson, M. Martin, J. Green (2001) The Framework Report: Appropriate community services in NSW for offenders with intellectual disabilities and those at risk of offending. A link to this report can be found on the Beyond Bars website.  It is at www.idrs.org.au





� The NSW Council for Intellectual Disability is publishing a more detailed summary and analysis of the action taken by government since the release of The Framework Report.  See www.nswcid.org.au or contact mail@nswcid.org.au 





This factsheet is for information and discussion purposes only. It does not necessarily represent the views or policy positions of organisations involved in the Beyond Bars Alliance.
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